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Apportionment of Damages 
and Setoff 

I read with interest the recent article 
titled, “Apportionment of Damages and 
Setoff: Life after Wells v. Tallahassee 
Memorial” (December 1995). The au- 
thors discuss the law governing a 
nonsettling defendant’s right to set off 
those monies paid by settling defen- 
dants prior to the verdict. The Wells 
decision dictates that only payment for 
economic damages can be set off and 
that the amount of the setoff will be 
ascertained only after the jury or trier 
of fact apportions the economic and non- 
economic damages. The authors note 
that defendant “will not be entitled to 
a setoff against noneconomic damages” 
because the defendant will be respon- 
sible for paying only his or her share of 
the noneconomic damages based upon 
the degree of fault attributed to him or 
her by the jury. Actually, the applica- 
tion of the apportionment statute and 
the right to a setoff require further dis- 
cussion. 

It is important to recall that in Wells 
the nonsettling defendants were placed 
on the verdict form. What if the 
nonsettling defendants had not been 
placed on the verdict form? In such a 
case, the defendant would have been 
entitled to a setoff for the economicand 
noneconomic damages, but this result 
is not readily apparent. Construed 
broadly, §768.81(3) erodes the setoffs 
created by §768.31(5) and §46.015(2). 
It is a fundamental principle of statu- 
tory construction that all statutes are 
to be harmonized where possible so that 
each will be afforded substantive im- 
pact. Section 768.71(3) expressly pro- 
vides that when in conflict with other 
statutes, such other statutes shall con- 
trol. An effort must therefore be made 
to give the fullest possible effect to the 
setoff provisions, §768.31(5) and 
§46.015(2), and the apportionment stat- 
ute, §768.81(3). In my view, to construe 
all of these sections correctly requires 
nothing more than the recognition that, 
like the plaintiff, a defendant may plead 
alternatively. A nonsettling defendant 
has the choice of adding the settling 
defendants to the verdict form under 
the Fabre decision, or can elect not to 
invoke the benefits of the apportion- 
ment statute and simply allege and 
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prove the right to a setoff for monies 
paid by settling defendants. The defen- 
dant does not receive a windfall or any 
double setoff under this scenario. If the 
nonsettling defendant does not add the 
settling defendants to the verdict form, 
then the nonsettling defendant has im- 
plicitly agreed to pay all of the damages 
which the jury may award even though 
some of the other defendants have al- 
ready paid damages in the form of 
settlement monies to the plaintiff. 
Thus, a nonsettling defendant should 
be entitled to a setoff for the noneco- 
nomic damages where the settling de- 
fendants have not been added to the 
verdict form. To deny the defendant a 
setoff for noneconomic damages where 
there are no other defendants on the 
verdict form but where others have paid 
settlement monies to the plaintiff would 
permit the plaintiff a double recovery. 
To grant the trial defendant a setoff in 
no way punishes the plaintiff because, 
presumably, they have already made a 
fair and reasonable settlement. Of 
course, if the settlement is subject to 
collateral attack because it is not fair 
and reasonable, then all bets are off. 
But it will be the defendant’s burden to 
attack the settlement in any event. 

In the briefs filed at the Supreme 
Court in the Wells case, the parties did 
not extensively discuss the situation 
where the nonsettling defendant elects 
not to place the settling defendants on 
the verdict form. But had Tallahassee 
Memorial not requested apportionment 
to the settling defendants, Tallahassee 
Memorial would have been permitted 
to rightfully claim a full setoff pursu- 
ant to §768.31(5) or §46.015(2). 

The Wells opinion leaves unan- 
swered the question of a defendant’s 
entitlement to setoff for noneconomic 
damages where the nonsettling defen- 
dants are not placed on the verdict. 
Nothing in Wells can be properly inter- 
preted to mean that a defendant must 
invoke §768.81(3) and demand appor- 
tionment, and the defendant’s decision 
not to demand apportionment is not and 
cannot be deemed a waiver of other de- 
fenses, including the defense of setoff 
available under other statutory provi- 
sions. 

I submit this interpretation of Wells 
is not borne out by any existing case 
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law, but is compelled by force of logic in 
what is admittedly uncharted jurispru- 
dential terrain. 


Davin W. HENRY 
Orlando 


More on Durable Power 

I commend Sandra G. Krawitz on her 
article on the revised durable power of 
attorney (December 1995). However, I 
feel one clarification should be made 
regarding the health care surrogate 
form prepared by the author. 

The form requires that the principal 
be determined to be incapacitated in a 
court of competent jurisdiction. Clearly, 
this is not what is intended in Ch. 765, 
which allows two physicians to deter- 
mine capacity. (See F.S. §765.204.) This 
was specifically allowed to avoid the 
necessity of court action when prompt 
decisionmaking is needed in the health 
care setting. Some clients may want 
that protection, however, and the docu- 


ments should be drafted individually for 
each client. 

I do strongly agree with the author 
that one of the most important goals of 
the attorney is to discuss the role of fi- 
duciary with the client. Additionally, 
clients need to know that there are 
health care facility procedures which 
need to be followed prior to the imple- 
mentation of the patient’s wishes, such 
as determination of the patient’s capac- 
ity, and determination of the patient’s 
condition to assure it applies to the ad- 
vance directive. Often, patients and 
their families expect the patient to be 
taken off life support immediately and 
this may be a premature decision for 
which there is no reversal. Most health 
care facilities are more than happy to 
share their procedures with attorneys 
or patients, as we are required by the 
Patient Self-Determination Act to pro- 
vide community education. 
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Author Offers Revision 

I wish to clarify a point in one of the 
suggested forms in my article, “1995 
Changes: The Florida Durable Power of 
Attorney Becomes a Document to Re- 
spect,” (December 1995). I suggest that 
practitioners in working with my form 
eliminate the phrase, “by a court of com- 
petent jurisdiction,” in the first sen- 
tence under item 3, Designation of 
Health Care Surrogate. 

The phrase should be deleted be- 
cause the intent of the surrogate is to 
eliminate the need for a formal deter- 
mination of incapacity. 

The language of the first part of the 
first sentence should read: “In the event 
that I have been determined to be inca- 
pacitated to provide informed consent 
for medical treatment and surgical and 
diagnostic procedures. . . .” 


Sanpra G. KrawiTz 


OATH OF ADMISSION 


TO THE FLORIDA BAR 


“| do solemnly swear: 

“| will support the Constitution of the 
United States and the Constitution of the 
State of Florida. 

“| will maintain the respect due to courts 
of justice and judicial officers; 

“| will not counsel or maintain any suit 
or proceedings which shall appear to me 
to be unjust, nor any defense except such 
as | believe to be honestly debatable 
under the law of the land; 

“| will employ for the purpose of maintain- 
ing the causes confided to me such means 
only as are consistent with truth and 
honor, and will never seek to mislead the 
judge or jury by any artifice or false 
statement of fact or law; 

“| will maintain the confidence and 

_ preserve inviolate the secrets of my clients, 
and will accept no compensation in con- 
nection with their business except from 
them or with their knowledge and ap- 
proval; 

“| will abstain from all offensive person- 
ality and advance no fact prejudicial to the 
honor; or reputation of a party or witness, 
unless required by the justice of the cause 
with which | am charged; 

“| will never reject, from anv consid- 
eration personal to myself, the cause of - 
the defenseless or oppressed, or delay 
anyone’s cause for lucre or malice. So 

help me God.” 
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compare the two invest- 
ment options. Simply “point and click” your way 
through the process, stopping for definitions or 
more detailed explanations if you wish. To use the 
Analyzer, you will need Windows 3.1 or higher.*** 
Whichever retirement plan you decide upon, our 
Variable Annuity Analyzer will help you arrive at the 
solution that’s right for you. Call for a free disk 
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charges. Read the prospectus carefully before you 
invest or send money. Minimum investment $10,000. 
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Do We Want Politicians or Judges? 


There is no certain harm in turning a politician into a judge. He may 
be or become a good judge. The curse of the elective system is the 


converse, that it turns almost every judge into a politician. 


ecent highly publicized 
criminal trials, large ver- 
dicts in a few civil cases, 
and the continuing resort to 
the court system for resolution of all of 
society’s problems have focused in- 
creased attention on our judicial sys- 
tem. Essential to the confidence of the 
people in the judicial system is the in- 
tegrity of the trial judge. As noted by 
Florida First District Court of Appeal 
Judge Peter Webster in a recent article: 
“In our society . . . the public’s degree 
of respect for the judiciary bears a di- 
rect correlation to the belief that judges 
will decide cases fairly and impar- 
tially . . . without regard to extraneous 
influences, whether in the form of spe- 
cial interest groups or popular opinion.” 
Webster, P., Selection and Retention of 
Judges: Is There One “Best” Method? 23 
F.S.U. L. Rev. 1, 9 (1995). 

For several years, The Florida Bar 
has advocated a merit selection system 
for trial judges. This year, as the result 
of the strong endorsement of the Article 
V Task Force, the people of Florida may 
be given an opportunity to vote on this 
important issue. 

The principal arguments in support 
of merit selection are straightforward: 
First, those persons selected by merit, 
rather than by election, are generally 
better qualified to be judges; second, 
merit selection eliminates the appear- 
ance of impropriety which occurs when 
a lawyer who has contributed to a judi- 
cial campaign appears before that judge 
in a case. 

A far greater number of individuals 
offer themselves for a judicial vacancy 
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H. Lummus, The Trial Judge 138 (1937) 


through the judicial nominating process 
than in an election for an open seat. 
More lawyers are willing to be screened 
by a small, select judicial nominating 
commission than are willing to raise 
vast sums of money and have their 
names placed on a ballot. Despite some 


for the trial courts), 70 percent of those 
judges receiving reprimands from the 
JQC first came to the bench by election 
rather than appointment, and an as- 
tounding 83 percent of those removed, 
or who resigned with charges pending, 
were elected to their position. Though 
exceptions exist on either side, clearly, 
judges of superior quality come to the 
bench by appointment. 

The elective system is one of the 
worst ways to choose judges. Arguably, 
the election of a trial judge is the most 
significant contest on any ballot. How- 
ever, without exception the voting pub- 
lic knows least about the judicial can- 
didates. To secure an advantage in an 
election, we have in recent years ob- 
served lawyers changing their names 
to better position themselves for a judi- 
cial election; judges hiring well-placed 
public relations firms to discourage pos- 
sible opposition; media campaigns for 
circuit judgeships costing over a half- 
million dollars; and an inexperienced 
lawyer flying a banner over a football 
stadium to be elected judge, all to se- 
cure an advantage in a judicial election. 

The fact that the electorate knows 


isolated instances where the actions of little or nothing about the individuals 


a nominating commission have been 
called into question, the commissions 
generally have refrained from politics 
and have provided highly qualified 
names for appointment by the Governor. 

Recent figures from the Judicial 
Qualifications Commission make a 
powerful case for merit selection. Based 
on 25 years of experience with the cur- 
rent nominating procedure (exclusively 
for the appellate courts, and partially 


running for judge (thus leaving the se- 
lection at best to newspaper editorial 
boards and at worst to name recogni- 
tion) is not the greatest evil in the elec- 
tive process; it is the fund raising. The 
elective system requires that those who 
want to be judges raise thousands of 
dollars for a media campaign. The law- 
yers who will be appearing before the 
judges are those from whom they seek 
contributions. I am confident that most 
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of our judges are able to resist the temp- 
tation to favor the lawyer who donated 
generously during the last election and 
decide a close question purely on the 
basis of the law and the facts. Never- 
theless, the inevitable appearance of 
impropriety gives reason enough to 
change the system. 

An additional benefit of the merit 
selection process is the substantial in- 


crease in the number of African-Ameri- 
cans and Hispanics appointed to the 
bench. When the Racial and Ethnic Bias 
Study Commission made its initial re- 
port in December 1990, only 5.5 percent 
of the state’s judges were minorities. 
Just five years later, the number has 
increased to approximately 7.5 percent, 
and most have come to the bench by 
appointment. This substantial increase 
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thrive in the future. 


Learning to act 
unprofessional. 


It seems that in the eyes of the public, the “professions,” as they used to be 
called, have become occupations just like any others. And we “professionals” have lost 
our special status — and much of the veneration that went with it. 

So perhaps we should also rethink the traditional assumption of the professional: 
If we do good work, clients will beat a path to our door. That path is in danger of 


Therefore, we need to change our perspective, too. The choice is whether we 
remain technicians — focused exclusively on the technical aspects of practicing law 
— or whether we broaden our definition of professionalism and merge the attitude of 
the entrepreneur into our work. We had better do the latter. 

Because being a good technician isn’t enough anymore. Competence in the 
practice of law, in today’s environment, just gets you up to bat. It doesn’t get you on 
base. It’s not enough to bring clients to your door. 

Our clients are holding us up to the same yardstick they use for everyone else. 
They want service. They want value for their money. They want a sympathetic ear and 
a sense of concern. They want their calls retumed. They want to understand their bills. 

How do you know if you’re primarily a technician? Easy: You wish the clients 
would leave you alone so you could get the work done. You see everything that doesn’t 
pertain to the technical work as a distraction or even an annoyance. 

Being an entrepreneur, on the other hand, means viewing your practice through 
your clients’ eyes. It means your mission becomes meeting their needs and solving their 
problems; which, in turn, builds clientele, engenders growth, and creates the kind of 
practice you want. Consequently, being an entrepreneur also means having a vision 
of what your ideal practice looks like, and having a plan for realizing it. 

That’s a big change for a technician. It may even seem “unprofessional.” But 
it’s the way to be sure that your practice — and your profession — are positioned to 
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It is time to give 
the people of 
Florida the 

opportunity to 
decide whether 
their trial judges 
are to be politicians 
or judges 


has come about due to Gov. Chiles’ com- 
mitment to appointing minorities and 
to the increase in diversity on the nomi- 
nating commissions. 

Finally, one of the primary roles of 
the judiciary is to protect individuals 
and their rights from encroachment by 
the other branches of the government. 
Judges are duty bound to render deci- 
sions which protect those rights even 
when the decision proves highly un- 
popular with the other co-equal 
branches of government, or with the 
majority of the electorate. If judges are 
to carry out effectively this important 
role, they must be accorded indepen- 
dence in the selection and retention 
process. 

It is time to give the people of Florida 
the opportunity to decide whether their 
trial judges are to be politicians or 
judges. I urge each of you to support the 
Article V Task Force in bringing this 
issue to the people. 


Joun Af DEVautt III 


CLER, Certification, or Designa- 
tion credit is available for Bar 
members’ publication of the ar- 
ticles in Florida Bar Joar- 
nol @n application for credit is 
printed in the 1995 ber 
issue of the Bar Joar- 


10 THE FLORIDA BAR JOURNAL/FEBRUARY 1996 


Introducing the Ultimate Show and Tell. 


Tell your whole story to the whole world. 


Paint an attractive portrait of your 
firm in a FIRM DESCRIPTION 


om 


=| 


Showcase your expertise in 


Display your attorneys’ qualifications 
and experience with West's Legal 
Directory ATTORNEY PROFILES. 


Metscape: WLD FirmSite 


‘This presentation is optimized for Web browsers supporting HTML 30 


We invite you to look through the accompanying pages and learn more about who we are and how T&K 
can serve your legal needs. 


from our Managing Partner 

IMB, TSK Newsletters - Legal news you can use 

Heloful Hints - Guidance through common legal minefields 

IM, Our Attomeys - Portraits of excellence 

Back to Lawyers!” - Take our oniine survey 

MR, Exvall! - Press releases tell you what's new at T&K 

MM Expertise With A Focus - The TE&K Practice Groups 

MB, No Substitute for Experience - Some of our significant accomplishments 
“Author Author!” - Articles by attomeys 


TSK Home | Contact T&K 


Your FirmSite’ 
the Internet 


No other firm marketing medium lets you present meore 
information to seere prospective clients in msore imaginative 
and attractive ways than a FirmSite on the Internet. 

To see some of the possibilities, visit our demonstration 
http://demo.wld.com/demo.htm 

To find out how you can tell your whole story to the 
whole world, contact us at 1-800-455-4565 ext. 59004 or 


wldinfo@westpub.com 


WEST'S LEGAL 
DIRECTORY” 
for be ee 


Recent Tennyson and Keye Press Releases 


mere 190 CPAs ant 


= 


Promote specialties with PRACTICE 
GROUP DESCRIPTIONS. 


USE YOUR IMAGINATION! 
Create your own unique firm- 
marketing and legal-information 
pages. 


A whole new world of possibilities in law firm marketing 


© 1995 West Publishing 593688/11-95 
== West. An American company serving the legal world. 1-205-016-5 


mental clients the worid 
| rer 
Parents of juveniie offenders in California may be llabie for te tong of wage Ton Law cn 
= 
FIRMSITES ON THE INTERNET : 


AN OPEN LEP TER 


Mark Your Calendar for 


f you are looking for an inter- 
esting way to spend the first 
Saturday in March, why not 
join a fascinating cross-section 
of lawyers and members of the press for 
the 1996 Media-Law Conference at the 


Hyatt Regency Orlando International 


Airport? 

The conference will surely interest 
any individual or organization that rep- 
resents a media client, a client that is 


subject to media scrutiny, various gov- ~ 


ernmental bodies, clients that scruti- 
nize governmental bodies or students 
intrigued by the media and law. Not 
only that, the conference will provide a 
forum to discuss many of the issues 
that are read in the morning newspa- 
per or seen on the evening news, such 
as public access to the courts. All this, 
and continuing legal education credit, 
too! 

That is why this conference has been 
among the Bar’s most successful pro- 
grams for the past 21 years. Here are 
more reasons why you wouldn’t want 
to miss it: 


Fiery General Session 

This year’s conference has a timely 
theme. The morning session begins 
with a lively panel discussion titled, 
“Judges, Juries, and the ‘Juice,’” and 
will be moderated by Talbot “Sandy” 
D’Alemberte. D’Alemberte, a former 
media lawyer, was instrumental in the 
1979 landmark ruling, In re: Post 
Newsweek Stations Florida, Inc., which 
allowed full camera access to Florida 
court proceedings. He now serves as 
president of Florida State University. 
The panel also will include veteran law- 
yers and media executives who will ad- 
dress issues of access to the courts in 
the aftermath of the O.J. Simpson trial. 
Florida pioneered television in the 
courts, and the panel will be challenged 
to predict the implications of Simpson 
for our tradition of access. Panelist Kelli 
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March 2 Media-Law Conference 


L. Sager advised Judge Lance Ito when- 
ever press access issues were raised 
during the Simpson trial. Sager is a 
media-law partner at the Los Angeles 
firm of Davis Wright Tremaine. 

Greta C. Van Susteren and Roger 
Cossack, who were Cable News 
Network’s legal commentators for the 
Simpson trial, will speak at the confer- 
ence luncheon. In view of their experi- 
ence and knowledge of the trial, their 
comments about its effects on media 
law and the public should be particu- 
larly insightful. They are currently co- 
hosting CNN’s new daily half-hour 
show, “Burden of Proof.” 

The conference luncheon will also 
highlight the winners of the 41st An- 
nual Media Awards competition. The 
awards honor outstanding journalism 
that explores the system of law and jus- 
tice as it affects Floridians. Each of the 
four awards—two print, one radio and 
one television—is accompanied by a 
$1,000 journalism scholarship to be des- 
ignated by the winner. 


Workshops 

Workshop sessions will deal with 
current media law concerns such as on- 
line electronic information services, 
rights of jurors, prepublication review 
and retractions, news media coverage 
of the juvenile justice system, hidden 
video cameras and ambush interviews, 
basic and advanced public records laws, 
copyright and fair use issues, and in- 
house v. external counsel issues. Also, 
several lawyers will participate in a le- 
gal walk-in clinic to answer questions 
about media law. 

The Media-Law Conference is a 
unique gathering. Its combination of 
publishers, reporters, judges, attorneys, 
and other media personnel provides for 
an engaging mix. Each participant 
brings his or her own perspective to the 
conference, which contributes to its suc- 
cess. 

The conference is not only a benefit 
to attorneys who represent the media 
but it benefits attorneys in all areas of 
practice. Prosecution and defense attor- 
neys, government attorneys and judges 
often feel the scrutiny of the media. 
Attorneys for both large and small busi- 
nesses often deal with trademark, copy- 
right and access to information issues. 
All organizations deal with their pub- 
lic image, the public’s right to know, and 
their right to privacy. 

The Media and Communications 
Law Committee encourages anyone in- 
terested in the sunshine law, open gov- 
ernment, the criminal justice system, 
on-line electronic information systems, 
corporate issues, or politics to attend 
our conference. I am sure those partici- 
pating will find the conference both en- 
tertaining and thought-provoking. I 
hope to see you there. 


JONATHAN D. KAney, JR. 
Media-Law Conference Chair 
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by Michael L. 


he purpose of this article is 
to provide a brief overview of 
some of the more important 
new Florida Family Law 
Rules of Procedure which became effec- 
tive January 1, 1996. The new rules 
apply to all actions taken in a case af- 
ter the effective date, however, any ac- 
tion taken under the old rules before 
the effective date are governed by the 
then effective rules or statutes.' 


History 

In 1992, the Florida Supreme Court 
decided that there should be family law 
rules of procedure separate and apart 
from the civil rules.2 The Supreme 
Court, in its 1992 opinion, created the 
Family Law Rules Committee of The 
Florida Bar and directed that the com- 
mittee develop and propose specific 
family law rules, adopting wherever 
appropriate the existing civil rules of 
procedure, and submit them to the Su- 
preme Court for approval. The commit- 
tee finished its work in late 1994 and 
submitted proposed rules and forms to 
the Supreme Court. 

On July 7, 1995, the Supreme Court 
issued comprehensive Family Law 
Rules of Procedure* and directed the 
Family Law Rules Committee and other 
interested persons to review the rules 
adopted by the court and to provide fur- 
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THe New Famiry LAw RuLEs — 
What You Must Know 


Hastings and Judge George S. Reynolds III 


ther comment to the court. The commit- 
tee recommended changes which were 
submitted to the court and on Novem- 
ber 22, 1995, the Supreme Court of 
Florida readopted, with revisions, the 
Family Law Rules of Procedure.‘ 


Structure and Purpose of the 
New Florida Family Law Rules 

The family rules are divided into two 
separate sections. Section 1 consists of 
the procedural rules and commentary. 
Section 2 consists of the forms, commen- 
tary, and appendices. 

The new rules, which are to be cited 
as Fla. Fam. L. R. P., apply to all family 
law matters,® including domestic and 
repeat violence unless otherwise pro- 
vided by the juvenile or probate rules. 
The pertinent civil rules are incorpo- 
rated by reference and are not retyped 
word for word in the family rules. The 
rules are numbered so as to be easily 
cross-referenced with the correspond- 
ing civil rules. The family rules control 
whenever there is a conflict with the 
civil rules, and the civil rules control on 
all matters not governed by the family 
rules. 

In all special statutory proceedings, 
the procedures prescribed by those stat- 
utes apply unless the family rules or the 
civil rules specifically provide to the 
contrary.® The Florida Evidence Code 


applies and will govern even if conflict 
exists with family rules.’ 

The purpose of the rules adopted by 
the Supreme Court is “to secure the 
just, speedy, and inexpensive determi- 
nation of the procedures determined by 
them and shall be construed to secure 
simplicity in procedure and fairness in 
administration.”* Accordingly, intake 
personnel in the family law division can 
assist in the preparation of papers or 
forms under these rules.® In domestic 
or repeat violence matters, clerks and 
family intake or domestic violence per- 
sonnel are required to provide forms, 
including instructions, and to assist 
petitioners (as provided by law) in ob- 
taining injunctions.” 


Significant Changes in Family 
Rules From the Civil Rules 

There are a number of family rules 
that are not a part of the civil rules, and 
many civil rules have been substan- 
tially modified and expanded. The more 
significant rules will be discussed (not 
in numerical order), noting changes 
from the civil rules. 


Rule 12.280—General Provisions 
Governing Discovery 

While Rule 1.280 of the Florida Rules 
of Civil Procedure still applies to fam- 
ily law matters, there is a major addi- 
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tion regarding supplementing prior re- 
sponses. 
¢ Requirement to Supplement Prior 
Responses 

The litigants now have a continuing 
duty to supplement prior responses, 
including the financial affidavit, when- 
ever a “material change” occurs in the 
prior response or if the prior response 
was incorrect when made." All subse- 
quently acquired or discovered docu- 
ments to support amendments to the 
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financial affidavit now must also be 
produced.’ The supplemental response 
must be served “as soon as possible” af- 
ter discovery of the new information or 
change, but not later than 24 hours be- 
fore any applicable hearing unless good 
cause is shown.” 
© Confidentiality 

The determination of the confidenti- 
ality of any documents shall be made 
in accordance with Rule 2.051 of the 
Florida Rules of Judicial Administra- 
tion and any document found to be con- 
fidential shall be sealed on request of a 


party.“ 


Rule 12.285—Mandatory Disclo- 
sure 

The Supreme Court has adopted the 
concept of mandatory disclosure for 
temporary hearings, initial proceedings, 
and supplemental proceedings. Basi- 
cally, the disclosure requirements vary 
depending on whether the income and 
expenses of a party are less than or ex- 
ceed $50,000." Each party, depending 
on that party’s individual income (or ex- 
pense) category, is required to serve the 
other party with all of the required 
documents, for inspection and copying, 
within 45 days of service of the initial 
pleading on the respondent.'* Copies of 
the originals may be produced instead 
of the originals; however, a party may 
request the originals.” A certificate of 
compliance must be filed identifying 
with particularity the documents deliv- 
ered, and must certify the date of ser- 
vice of the documents and the financial 
affidavit.’* Objections to mandatory dis- 
covery must be made at least five days 
before the due date or the objection is 
waived. Nevertheless, the court may 
extend the due date or permit an un- 
timely objection.” 

A number of the provisions of the 
mandatory discovery rules can be 
waived completely or in part, by the 
consent of the parties or a court order. 
However, the filing of a financial affi- 
davit cannot be waived by the parties.” 

The rules provide that there is no 
need to require service of the same 
documents that already have been 
served under the mandatory disclosure 
rule.?! Moreover, if a party has produced 
the required documents under the 45- 
day rule, that party would not be re- 
quired to produce the documents again 
for a temporary financial hearing. Ad- 
ditionally, if the 45-day deadline for the 
exchange of documents expires before 
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the time for complying with a tempo- 
rary hearing disclosure requirement, 
the 45-day timeframe would prevail. 

© Gross Annual Income and Expenses 
Less than $50,000 

Limited mandatory disclosure applies 
if both a party’s gross annual income 
and their total annual expenses are less 
than $50,000. A party in this category 
must produce: 

1) A financial affidavit (short form); 

2) All federal and state tax returns 
for the past three years; 

3) All loan applications, and financial 
statements for the past three years; 

4) All IRS forms W-2, 1099, and K-1 
for the past year if the income tax re- 
turn for that year has not been pre- 
pared; 

5) Pay stubs or other evidence of 
earned income for the three months 
prior to the service of the financial affi- 
davit; 

6) A statement identifying the 
amount and source of all income re- 
ceived from any source for the three 
months prior to the service of the finan- 
cial affidavit, if not reflected on the 
stubs produced.” 

* Gross Annual Income or Expenses 
Equal to or Exceed $50,000 

Comprehensive mandatory disclo- 
sure applies if a party has either a gross 
annual income or total annual expenses 
that are equal to or exceed $50,000. A 
party in this category must produce: 

1) All six document categories re- 
quired of the under-$50,000 annual in- 
come and expenses category, except that 
the financial affidavit required is the 
long form; 

2) The answers to the Standard Fam- 
ily Law Interrogatories found in Fla. 
Fam. L. R. P. Form 12.930(b); 

3) All documents showing reim- 
bursed expenses and in-kind payments 
that reduced the party’s living expenses 
received in the last three years; 

4) All deeds, mortgages, notes, and 
closing statements to real estate in 
which the party owns or owned an in- 
terest within the last three years, even 
if held jointly, as trustee, or as a guard- 
ian; 

5) All periodic statements for all 
checking accounts, savings accounts, 
money market funds, certificates of de- 
posit, credit union accounts in which the 
party owns or owned an interest within 
the last three years, even if held jointly, 
as trustee, or as a guardian; 

6) All brokerage account statements 
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in which the party owns or owned an 
interest within the last three years, 
even if held jointly, as trustee, or as a 
guardian; 

7) All title certificates, lease agree- 
ments, and registration certificates for 
all motor vehicles, boats, airplanes, and 
any other vehicle requiring registration 
that the party uses, owns, or owned in 
the last three years; 

8) The most recent statement and 
summary plan description for any profit 
sharing, retirement, or pension plan in 
which the party is a participant or al- 
ternate payee; 

9) All documents pertaining to any 
money owed to the party or spouse; 

10) All life insurance policies insur- 
ing the party or the party’s spouse; 

11) All corporate, partnership, and 
trust tax returns for the past three 
years if the producing party has an in- 
terest of 30 percent or more; 

12) All periodic statements, amorti- 
zation schedules, or other records show- 
ing a party’s indebtedness as of the date 
of filing and for the last three years; 

13) All written premarital or mari- 
tal agreements entered into at any time 
between the parties to this marriage; 

14) All documents and tangible evi- 
dence supporting the producing party’s 
claim of special equity or nonmarital 
status of an asset or debt; 

15) Any court orders directing a 
party to pay or receive spousal or child 
support.” 
Temporary Financial Hearings 

Any party seeking temporary finan- 
cial relief must now serve with the no- 
tice of hearing, in addition to a finan- 
cial affidavit, certain financial 
documents depending on that party’s 
income (or expense) category.% Because 
Fla. R. Jud. Admin. 2.085(d)(1)(C) pro- 
vides that all temporary hearings 
should be completed within 14 days of 
request, a responding party must be 
provided a minimum of 12 days to pro- 
duce the required documents for the 
temporary financial hearing.” The re- 
sponding party must serve the docu- 
ments required to comply with manda- 
tory disclosure on or before 5 p.m., two 
business days before the day of the tem- 
porary financial hearing.” However, the 
rule makes a clear distinction between 
the time allotted for serving a response 
depending upon the type of service. The 
two-business-day rule applies only “if 
served by delivery.” If the responding 
party serves their response by mail, 
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service by mail must occur seven days 
before the day of the temporary finan- 
cial hearing.” 

If a party’s gross annual income and 
total annual expenses are less than 
$50,000, they must mandatorily dis- 
close and serve, with the notice of hear- 
ing for temporary relief or the required 
response thereto, the same documents 
as are required for general mandatory 
disclosure. 

If a party’s gross annual income or 
total annual expenses are equal to or 
exceed the $50,000 threshold, they 
must mandatorily disclose and serve, 
with the notice of hearing for tempo- 
rary relief or the required response 
thereto, the same documents as the 
under-$50,000 party, with the exception 
that they must also include all corpo- 
rate, partnership, and trust tax returns 
for the past year if the producing party 
has an interest of 30 percent or more.* 


© Modification Proceedings 

In modification proceedings, in addi- 
tion to complying with mandatory dis- 
closure if financial issues exist, each 
party must serve all written agree- 
ments entered into between the parties 
since the order sought to be modified 
was entered.” 
e Place of Production 

The place for production of documents 
is in the county where the action is 
pending, at the office of the attorney 
receiving production. If the attorney 
does not have an office in the county 
where the action is pending or a party 
does not have an attorney, production 
takes place in the county where the ac- 
tion is pending at a place designated in 
writing by the party receiving produc- 
tion, unless otherwise agreed by the 
parties or ordered by the court. The lo- 
cation of the place for production shall 
be served at least five days before the 
due date for production.” Presumably, 
since the rule is silent, the designation 
of the place for production should also 
state the time and date. If venue is an 
issue, the court decides the place of pro- 
duction. 


Sanctions 

If documents are produced fewer than 
24 hours before a nonfinal hearing or 
in violation of a pretrial order, the docu- 
ment or documents shall not be admis- 
sible in evidence unless good cause for 
the delay is shown. The court may or- 
der sanctions upon the offending attor- 
ney in lieu of sanctions on a party.*" 


Rule 12.340—Interrogatories to 
Parties 

The initial interrogatories to parties 
are the standard family law interroga- 
tories set forth in Fla. Fam. L. R. P. 
Form 12.930(b). In cases in which a 
party’s annual income or expenses are 
equal to or over $50,000, the manda- 
tory disclosure requirements of Fla. 
Fam. L. R. P. 12.285(d) require that they 
automatically be answered. 

In cases in which the annual income 
and expenses of a party are less than 
$50,000, the standard interrogatories 
contained in Fla. Fam. L. R. P. Form 
12.930(b) must only be answered if they 
are served. If the standard family law 
interrogatories are served, then a no- 
tice of service of standard family law 
interrogatories consistent with Fila. 
Fam. L. R. P. Form 12.930(a) must be 
filed with the court. 

In addition to the standard interroga- 
tories, the rule provides that 10 inter- 
rogatories, including subparts, may be 
served without leave of court. However, 
a party must obtain permission of the 
court to send more than the authorized 
10 additional interrogatories.* The pro- 
cedures and scope for serving those ad- 
ditional interrogatories are still gov- 
erned by Fla. R. Civ. P. 1.340. 


Rule 12.360—Examinations of 
Persons 

Fla. R. Civ. P. 1.360 governs with the 
exception that the examination may 
include, but is not limited to, examina- 
tions involving physical or mental con- 
dition, employability or vocational test- 
ing, genetic testing, or any other type 
of examination related to a matter in 
controversy. The court in its commen- 
tary states that in making decisions as 
to the examinations of children, this 
rule should be interpreted to discour- 
age subjecting children to multiple in- 
terviews, testing, and evaluations. 


Rule 12.407—Testimony and 
Attendance of Minor Child 

This rule provides that: “No minor 
child shall be deposed or brought to a 
deposition, brought to court to appear 
as a witness or to attend a hearing with- 
out prior order of the court based on 
good cause shown unless in an emer- 
gency situation.” The commentary to 
the rule provides that it is intended to 
afford additional protection to minor 
children and that this rule requires a 
judge to determine whether a child’s 
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testimony is necessary and relevant to 
issues before the court prior to a child 
being permitted to testify. 


Rule 12.380—Failure to Make 
Discovery; Sanctions 

Fla. R. Civ. P. 1.380 controls, with an 
addition that a party may apply for an 
order compelling discovery for failure 
to comply with any discovery request 
under the family rules, including fail- 
ure to comply with the mandatory dis- 
closure. 


Rule 12.200—Case Management 
and Pretrial Conferences 

Rule 12.200 substantially expands 
Fla. R. Civ. P. 1.200. The rule provides 
that a court may initiate its own case 
management conference at any time 
and a party may do so 30 days after 
service of the initial pleading. This rule 
contains a number of comprehensive 
factors for the court to consider at the 
case management conference or pretrial 
conference. The case management con- 
ference must be scheduled upon reason- 
able notice, and 20 days’ notice must 
be given for a pretrial conference. 

Under this rule, referrals may be 
made to mediation, to counseling, to a 
general master if consent is obtained, 
and to voluntary binding arbitration “if 
no significant history of domestic or re- 
peat violence that would compromise the 
mediation process is involved in the 
case.”** 


Rule 12.490—General Masters 

The new general master rule provides 
substantial and improved changes for 
the benefit of the court system and the 
litigants. The new provisions include 
the following: 
© Referral 

An appropriate order of referral in 
substantial conformity with Fla. Fam. 
L. R. P. Form 12.920(a) is required, and 
it must contain a warning that consent, 
once given, cannot be withdrawn with- 
out good cause shown. Consent may be 
expressed or implied. A party has 10 
days from the service of an order of re- 
ferral to file a written objection to the 
referral of the case or a part of the case 
to a general master. However, if the or- 
der of referral is served within the first 
20 days after service of process, the time 
to file an objection is extended to the 
time within which a responsive plead- 
ing is due. The rule specifically provides 
that a “general master shall perform all 
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not required to take 

evidence in writing 
because the 

electronic recording 

of the proceeding is 

sufficient to preserve 
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the duties that pertain to the office ac- 
cording to the practice in chancery and 
rules of court except those duties re- 
lated to domestic and repeat violence.”™ 
A general master may hear contempt 
proceedings, if unrelated to a domestic 
or repeat violence case. 
Hearings 

The notice or order setting the cause 
for hearing before the general master 
must be in substantial conformity with 
Fla. Fam. L. R. P. Form 12.920(b). The 
notice or order setting the hearing shall 
contain a warning that a party seeking 
review of a general master’s report and 
recommendations must file exceptions 
and must have the transcript prepared 
in accordance with the family law rules. 
Further, the notice or order is required 
to state whether electronic recording or 
a court reporter is provided by the court 
and to advise a party that any party 
may provide a court reporter at that 
party’s expense. A general master is 
empowered to administer the oath and 
has the same power as a circuit judge 
to use communications equipment as 
defined in Fla. R. Jud. Admin. 2.071. 
© General Master’s Report and Recom- 
mendations 

A general master is not required to 
take evidence in writing because the 
electronic recording of the master’s pro- 
ceeding is sufficient to preserve the 
record for review if exceptions are filed. 
Nevertheless, a general master’s report 
must include findings of fact, conclu- 
sions of law, recommendations, and the 
name and address of any court reporter 
present. 
¢ Exceptions 

A party may serve exceptions to the 
report within 10 days from the time it 
is served, and a party may file cross- 
exceptions within five days from the 
service of the exceptions. The party 
seeking to have the exceptions heard is 
responsible for preparation of the record 
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and is initially responsible for the cost 
of the transcript and all copies. If less 
than a full transcript is ordered, a party 
must promptly file a notice setting forth 
the portions of the transcript that have 
been ordered. A responding party may 
designate any additional portions of the 
transcript necessary to the adjudication 
of the issues raised,®* but must bear the 
initial cost of the additionally desig- 
nated portions of the transcript.” 


Rule 12.492—Special Masters 

The special master rule has been 
made into a separate rule apart from 
the general master rule. The rule still 
provides for the consent of the parties 
in order for the court to appoint a spe- 
cial master, with the following excep- 
tion. No consent is required when a 
court appoints an attorney-special mas- 
ter to preside over depositions and rule 
on objections. The new rule also pro- 
vides for the assessment of suit monies 
and allows for the filing of cross-excep- 
tions. 


Rule 12.491—Child Support 
Enforcement 

The rule is substantially the same as 
the old rule with two exceptions. First, 
an additional section has been added 
on the method of furnishing and pay- 
ing for a record or partial record of a 
proceeding if a motion to vacate is filed. 
Secondly, the rule makes it clear that a 
hearing officer does not have the au- 
thority to hear contested paternity 
cases. Since this prohibition is not lim- 
ited to jury trials, the effect of the rule 
is that hearing officers cannot hear 
nonjury-contested paternity cases ei- 
ther. This may well create a practical 
problem in judicial administration be- 
cause a number of hearing officers au- 
thorized under this rule have been hear- 
ing contested nonjury paternity cases 
for years. 


Rule 12.610—Injunctions 

This rule applies only to procedures 
for domestic and repeat violence injunc- 
tions. All other injunctive relief is gov- 
erned by Fla. R. Civ. P. 1.610. Essen- 
tially, this rule just codifies and clarifies 
the current procedures outlined in the 
statutes. Consistent with the court’s 
desire to simplify procedures and to 
address pro se concerns, the court pro- 
vides that the responsibility to assist 
the petitioner may be assigned not only 
to the clerk of court but also to the ap- 
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propriate intake unit of the trial court.” 
The only significant change provided in 
the new rule is that in an ex parte hear- 
ing, a trial judge may “receive addi- 
tional testimony under oath if neces- 
sary for a determination of whether an 
immediate and present danger of do- 
mestic or repeat violence exists.”* A 
trial judge receiving such ex parte tes- 
timony is not required by the Code of 
Judicial Conduct to disclose the ex parte 
communication because it is “autho- 
rized by law .. . .”** However, the better 
practice would be for the trial judge, as 
soon as practicable, to disclose the na- 
ture and substance of the ex parte tes- 
timony on the record. 


Rule 12.070—Process 

Fla. R. Civ. P. 1.070 is incorporated 
by reference, except that summons, 
cross-claim summons, and third party 
summons in family law cases shall be 
patterned after Fla. Fam. L. R. P. Form 
12.910(a). The summons must contain 
a warning that Fla. Fam. L. R. P. 12.285 
requires certain automatic disclosure of 
documents and information, and that 
sanctions may be imposed for failure to 
comply. Service of process and domes- 
tic repeat violence cases shall be con- 
trolled by Fla. Fam. L. R. P. 12.610. 


Rule 12.440—Setting Actions for 
Trial 
Fla. R. Civ. P. 1.440 applies with the 


exception that the trial shall be set 
within a reasonable time from the ser- 
vice of the notice for trial, as compared 
to “not less than thirty (30) days... .” 
under the civil rule. In default cases 
reasonable notice is deemed to be “not 
less than 10 days... .“” This differ- 
ence will probably have very little prac- 
tical effect in most cases. This is be- 
cause, if the trial court directs the 
parties to reciprocally exchange or file 
information with the court, then the 
court must give the parties at least 72 
hours before the pretrial or 30 days be- 
fore trial to provide the required infor- 
mation.*! The type of information that 
may be required is the same type that 
has been historically provided, such as: 
an estimate of the time needed to try 
the case; all documents relative to the 
case; a list of all witnesses; disputed 
issues and undisposed motions; and any 
other information the court deems ap- 
propriate. 

Sanctions may be imposed against a 
party or attorney for failure to comply 
with this rule for the purpose of effec- 
tuating proper pretrial compliance in 
order to expedite an orderly trial.” 


Rule 12.105—Simplified Dissolu- 
tion Procedure 

The new rule is similar to the former 
Fla. R. Civ. P..1.611 relating to the sim- 
plified dissolution of marriage proce- 
dure. Simplified dissolutions are not 
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subject to mandatory disclosure re- 
quirements. The parties are, however, 
required to file a financial affidavit, a 
marital settlement agreement, and to 
appear before the court.“ 


Rule 12.110—General Rules of Pro- 
cedure 

The court, in the commentary to the 
rule, states that new service of process 
is required for all supplemental peti- 
tions. Service of a supplemental peti- 
tion by regular or certified mail is thus 
eliminated. 


Rule 12.080—Service of Pleadings 
and Papers 

This rule requires additional notice 
to be given to a defaulted party. A de- 
faulted party must be served with new 
claims, notices of a final hearing or trial, 
court orders, and final judgments. The 
purpose of this rule is to ensure that 
defaulted parties are at least minimally 
advised of the progress of the proceed- 
ings.“ 


Rule 12.540—Relief From Judg- 
ment, Decrees, or Orders 

Fla. R. Civ. P. 1.540 applies to all re- 
lief from judgments except that there 
is no time limit for motions based on 
fraudulent financial affidavits in mari- 
tal and paternity cases. 


Rules 12.740 and 12.741—Family 
Mediation 

The new rules clarify mediation pro- 
cedures and consolidate certain provi- 
sions regarding the compensation of the 
mediator. The Supreme Court opinion 
states that the Supreme Court Media- 
tion Arbitration Rules Committee will 
have continuing responsibility for the 
review of these rules governing family 
law mediation. 


Forms, Commentary, 
Instructions, and Appendices 
While the forms are part of the offi- 
cial rules, the commentary and appen- 
dices to the forms are for instructional 
purposes only. The family law forms 
have been renumbered, and reference 
to the forms is by form numbers 12.900 
through 12.994. The court has substan- 
tially revised the simplified forms and 
added them to the rules with the ex- 
pectation that they will assist lawyers 
who do not regularly appear in family 
court, and with the hope of simplifying 
the family law process for pro se liti- 


gants. The new forms and the instruc- 
tions provided therein represent a vast 
improvement over the old simplified 
forms, and hopefully they will continue 
to improve in quality and usage. 


Hot Tip 

Since almost all discovery is now 
mandated to occur at the commence- 
ment of the case and prior to any tem- 
porary financial hearing, it is important 
for lawyers to advise clients of the ne- 
cessity of producing all required docu- 
ments within the established time- 
frames. It is essential to advise clients 
in writing at the time the retainer 
agreement is signed, or shortly there- 
after, that disclosure is mandatory and 
that material changes in prior re- 
sponses need to be supplemented as 
soon as possible. This is especially true 
because now trial judges can sanction 
“the offending lawyer in lieu of impos- 
ing sanctions on a party,”“ as well as 
prohibit the introduction of critical 
documents into evidence if not disclosed 
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within 24 hours of a nonfinal hearing 
or in violation of the court’s pretrial or- 
der.” 


Conclusion 

Obviously, these new rules will cre- 
ate a dramatic change in how disclosure 
of information is provided and supple- 
mented, and how evidence is submit- 
ted to the trial court. Therefore, it will 
be necessary for attorneys to organize 
their offices with effective internal pro- 
cedures to make the job of compliance 
easier and smoother. The extra time 
that is taken initially to create an or- 
ganizational system for compliance will 
be beneficial to attorneys from a time 
standpoint, will enable us to provide 
timely legal services to our clients, and 
will help avoid the possibility of sanc- 
tions. With the combined efforts of 
judges and lawyers working together, 
we can assist in lowering the trauma of 
divorce for marital litigants by reduc- 
ing costs and shortening the divorce 
process. 

The Supreme Court has provided that 
the Family Law Rules Committee shall 
have continuing responsibility for re- 
view of the family law rules, including 
all forms and appendices. The court has 
granted a one-year extension beyond 
the general time for filing amendments 
in the quadrennial review process to 
submit proposed amendments to the 
Family Law Rules. Therefore, the com- 
mittee requests your input, thoughts, 
and suggestions relating to needed 
changes to improve the effectiveness of 
these rules. Please send your ideas and 
proposed changes to Ellen Sloyer, Fam- 
ily Law Rules Committee, The Florida 
Bar, 650 Apalachee Parkway, Tallahas- 
see, Florida 32399-2300. The commit- 
tee will consider them. Your efforts can 
make a difference.U 
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Ithough the phrase, “sexual 
harassment,” has become 
part of the national con- 
sciousness,’ the U.S. Su- 
preme Court has addressed this subject 
on only two occasions.” Many substan- 
tive legal issues relating to sexual ha- 
rassment have never been addressed by 
the Court, including the issue of em- 
ployer liability for sexual harassment 
perpetrated by co-workers.* Our task 
here is to examine lower federal court 
and grievance arbitration decisions con- 
cerning employer responses to co- 
worker sexual harassment complaints, 
in order to develop an overall workplace 
sexual harassment policy which will 
withstand Title VII scrutiny.‘ 


Establishing a 
Prima Facie Case 

Courts have generally recognized two 
separate forms of sexual harassment. 
In “hostile environment” cases, employ- 
ees work in offensive or abusive envi- 
ronments. In “quid pro quo” cases, em- 
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ployers make employment benefits con- 
tingent upon sexual favors.® 

A pattern of sexual harassment in- 
flicts disparate treatment on a member 
of one sex with respect to the terms and 
conditions of employment. Huddleston 
v. Roger Dean Chevrolet, Inc., 845 F.2d 
900 (11th Cir. 1988), Silverstein v. 
Metroplex Communications, 678 F. 
Supp. 863 (S.D. Fla. 1988). To set forth 
a viable cause of action establishing a 
“hostile” work environment, an em- 
ployee must show: 1) that he or she be- 
longs to a protected group, 2) that the 
employee was subject to unwelcome 
sexual harassment, 3) that the harass- 
ment complained of was based upon sex, 
4) that the harassment complained of 
affected a term, condition, or privilege 
of employment, and 5) the employer 
knew, or should have known, of the ha- 
rassment and failed to take remedial 
action. Henson v. City of Dundee, 682 
F.2d 897, 903-905 (11th Cir. 1987). 

The threshold for determining 
whether sexually harassing conduct is 
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unwelcome is the fact “that the em- 
ployee did not solicit or incite it, and 
that the employee regarded the conduct 
as undesirable or offensive.” To affect 
a “term, condition, or privilege of em- 
ployment within the meaning of Title 
VII, the harassment must be suffi- 
ciently severe or pervasive to alter the 
conditions of [the victim’s] employment 
and create an abusive working environ- 
ment.”* The harassing behavior need 
not have a sexually explicit content, but 
it is actionable if it is directed at women, 
and it is motivated by animus against 
women.? 

When a supervisor is abusive toward 
a subordinate, the supervisor acts 
within the apparent or actual scope of 
authority as a supervisor.” However, 
liability is established against a corpo- 
rate defendant in a pure “hostile envi- 
ronment” case through the principle of 
respondeat superior." 

To establish liability in a “hostile en- 
vironment” case under a respondeat 
superior theory, the employee must 
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prove that the employer knew about the 
harassment by showing that a com- 
plaint was made to management, or by 
showing the pervasiveness of the ha- 
rassment, thus suggesting the inference 
of knowledge or constructive knowl- 
edge. Faragher v. City of Boca Raton, 
864 F. Supp. 1552 (S.D. Fla. 1994). An 
employer’s liability for a supervisor’s 
conduct depends upon whether the ha- 
rassment was foreseeable, or whether 
it fell within the scope of the 
supervisor’s employment.” 

Even if these two requirements are 
met, an employee must also show that 
the employer failed to respond to the 
complaint in an adequate manner.” The 
employer may rebut the prima facie 
case by establishing that the alleged 
events did not take place, or that the 
alleged conduct was not sufficiently se- 
vere to be actionable." Finally, to ne- 
gate a prima facie case, an employer 
may point to the presence of prompt 
remedial action in response to the ob- 
jectionable conduct.” 

Agency principles also apply to sexual 
harassment perpetrated by co-work- 
ers. An employer is directly liable for 
the sexual harassment committed by 
one employee against another, provided 
that the employer could have prevented 
such conduct by exercising reasonable 
care in the hiring or supervising of the 
offender, or by discharging the perpe- 
trator.” The employer is not liable for 
isolated incidents of harassment, but 
for a course of conduct which amounts 
to a campaign of harassment, and liabil- 
ity attaches for the failure to undertake 
remedial steps.” 

In Harris v. Forklift Systems, Inc., 
US. __, 114 S. Ct. 367 (1993),” 
the Supreme Court developed a non-ex- 
haustive list of factors in an attempt to 
define the elusive question of whether 
a work environment is “hostile” or ren- 
dered “abusive.” To determine whether 
a hostile environment was created, the 
factors to be considered include the fre- 
quency of the discriminatory conduct, 
the severity of the discrimination, 
whether the conduct is threatening or 
humiliating, and whether the conduct 
unreasonably interferes with a 
plaintiff’s work performance.” In addi- 
tion, in post-Harris cases, sexual ha- 
rassment is actionable even though it 
does not seriously affect an employee’s 
well-being, or lead the employee to suf- 
fer psychological injury.” 

It has been held that isolated and 


innocuous incidents will not support a 
hostile environment claim. Rennie v. 
Dalton, F.3d 1100 (7th Cir. 1993), cert. 
denied, __ U.S.__,, 1145S. Ct. 1054, 127 
L. Ed. 2d 375 (1994). However, a court 
must also evaluate isolated incidents 
cumulatively in order to obtain a real- 
istic perspective of the workplace. Day 
v. Colt Construction & Development Co., 
28 F.3d 1446 (7th Cir. 1994). 

Although no mathematical formula 
can precisely draw the line, we can con- 
struct a continuum where on one side 
we have cases involving physical con- 
tact without consent, obscene language, 
or gestures and pornographic pictures. 
On the other side, we have cases con- 
taining instances of vulgar banter and 
language referring to sexual innu- 
endo.” 

However, it is abundantly clear that 
Title VII affords protection from a 
discriminatorily abusive work environ- 
ment. The prohibition against sexual 
harassment proscribes conduct which 
is harmful to employees of one sex or 
the other, and not conduct which merely 
creates a sexually charged atmos- 
phere.” 

Many of the elements of proof re- 
quired to prove a quid pro quo sexual 
harassment claim are similar to those 
needed to establish a hostile work en- 
vironment claim. In order to set forth a 
prima facie case for a quid pro quo 
sexual harassment claim, an employee 
must show: 1) that he or she belongs to 
a protected group, 2) that the employee 
was subject to unwelcome sexual ha- 
rassment, 3) that the harassment com- 
plained of was based upon sex, 4) that 
the employee’s reaction to the harass- 
ment complained of affected tangible 
aspects of the employee’s compensation, 
terms, conditions, or privileges of em- 
ployment, and 5) that an employer is 
held strictly liable for the sexual dis- 
crimination of its supervisors which 
affect the tangible job benefits to the 
subordinate employee. 

Unlike a hostile environment case, in 
a quid pro quo case, the supervisor is 
relying on apparent or actual author- 
ity to extort sexual favors from an em- 
ployee.* Moreover, because the super- 
visor is acting within the apparent 
scope of authority when making em- 
ployment decisions, the supervisor’s 
conduct is actually imputed to the em- 
ployer.” 

Judicial or arbitral ratification of an 
employer’s response to a sexual harass- 
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ment complaint will not occur in all in- 
stances. An employer’s response to a 
sexual harassment complaint may be 
constrained by the presence of a collec- 
tive bargaining agreement. 

The offending employee’s service 
record and an overall interest in reha- 
bilitating an employee guides an arbi- 
trator in disciplinary cases.”” However, 
management’s general duties in con- 
fronting sexual harassment must be 
given a more complete explanation. 


An Overview of 
Management’s Obligations 

The guidelines promulgated by the 
Equal Employment Opportunity Com- 
mission confirm that an employer’s re- 
sponse to sexual harassment allega- 
tions must be “immediate and appro- 
priate.”* Furthermore, according to the 
guidelines, “an employer is responsible 
for acts of sexual harassment in the 
workplace where the employer .. . 
knows or should have known of the con- 
duct, unless it can show that it took 
immediate and appropriate corrective 
action.”” 

The employer’s duty is to take 
prompt, appropriate action, “reasonably 
calculated,” to end the harassment.” In 
short, employers have an affirmative 
duty to “express strong disapproval” of 
sexual harassment, and to “develop 
appropriate sanctions.”*! 

Where an employer is aware of an 
employee’s proscribed conduct, and rec- 
ognizes that the conduct will continue, 
it has been held that the employer has 
explicitly ratified that conduct.” Al- 
though Title VII does not require em- 
ployers to extinguish all forms of lin- 
gering prejudice, an employer must let 
it be known that discrimination in the 
workplace will not be tolerated, and the | 
defendant must take all reasonable 
measures to enforce this policy.™ 

The mere existence of a grievance 
procedure and a policy against discrimi- 
nation does not insulate an employer 
from liability. However, the 11th Cir- 
cuit has held that an employer may be 
insulated from liability for a hostile 
environment claim where the employer 
has an explicit policy against sexual 
harassment, and management has ef- 
fective grievance procedures “calculated 
to encourage victims of harassment to 
come forward,” that the complainant did 
not utilize.* Whether the employer has 
discharged its duty in dealing with the 
proscribed conduct will necessarily de- 
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pend on the facts of the particular case, 
the severity of the harassment, and the 
overall effectiveness of any remedial 
measures.* 

But the definition of an “appropriate” 
employer response to a sexual harass- 
ment allegation should be more descrip- 
tive, in order to provide employers with 
meaningful guidance when they con- 
front specific incidents of sexual harass- 
ment in the workplace. A more precise 
definition would also benefit employees. 
Such a definition would provide employ- 
ees with more certainty and stability 
in their dealings with co-workers and 
with management. 

Therefore, by examining and analyz- 
ing specific employer responses to 
sexual harassment claims, we can de- 
fine the very nature of an “appropriate” 
employer response. With a more precise 
and workable definition, we can proceed 
to develop an overall workplace sexual 
harassment policy which will foster the 
broad remedial goals of Title VII. 


Elements of Appropriate 
Remedial Action 

Employer responses to sexual harass- 
ment complaints in individual rights 
cases have varied from the mandatory 
imposition of discipline, to the mere is- 
suance of oral warnings.*” Because an 
oral warning may appear to be an 
empty threat, one judicially approved 
approach mandates that some form of 
discipline be imposed, irrespective of 
the severity of the harassment.* 

Consistent with this reasoning, the 
Ninth Circuit Court of Appeals in 
Ellison v. Brady, 924 F.2d 872, 882 (9th 
Cir. 1991), held that “[e]mployers send 
the wrong message to potential harass- 
ers when they do not discipline employ- 
ees for sexual harassment.”® The 
employer’s failure to undertake even 
the mildest form of disciplinary action 
was held to be insufficient under Title 
VII. 

Moreover, under this approach, the 
disciplinary response should be im- 
posed proportionately, taking into ac- 
count the seriousness of the offense.*! 
In the court’s analysis, the imposition 
of discipline was required, and the rea- 
sonableness of the response was mea- 
sured by the overall effectiveness of the 
remedy. It is clear that this approach 
lowers the threshold for establishing a 
prima facie case.” 

Recent decisions within the Fifth Cir- 
cuit have also required an employer to 


take more affirmative and comprehen- 
sive action. An investigation and the 
subsequent transfer of the complainant 
to another department was held to be a 
sufficient employer response where the 
transfer did not result in the loss of pay 
or benefits.“ Moreover, where the of- 
fender was given a written reprimand 
and then transferred to another depart- 
ment, such action was held to be a suf- 
ficient employer response under Title 
VII.“ 

The 11th Circuit has elected to fol- 
low a principled analysis which differs 
from the other approaches. According 
to the court’s reasoning in Steele v. Off- 
shore Shipbuilding, Inc., 867 F.2d 1311 
(11th Cir. 1989), a verbal reprimand, 
issued in conjunction with a thorough 
investigation of the complainant’s alle- 
gations, absolved the employer of liabil- 
ity.“ However, the court placed special 
emphasis on the fact that the harass- 
ment had ceased after the implemen- 
tation of the remedial action.“ 

Under the test adopted by the 11th 
Circuit, employers must impose suffi- 
cient penalties to assure that sexual 
harassment is eliminated from the 
workplace. The court was implicitly con- 
cerned with proportionality, an effort to 
impose a penalty which has a direct 
relationship to the severity of the of- 
fense. 


Limitations of the 
Grievance Procedure 

An employer’s response to a sexual 
harassment complaint may be limited 
by the procedures contained within a 
collective bargaining agreement.*’ The 
grievance procedure is the forum which 
governs the imposition of any discipline. 

In Swentek v. U.S. Air, Inc., 830 F.2d 
552 (4th Cir. 1987), the court considered 
the procedures used by the defendant 
in response to the plaintiff’s sexual ha- 
rassment claim. The complaint was 
fully investigated and disciplinary ac- 
tion was taken pursuant to a progres- 
sive disciplinary policy, as contained in 
the applicable collective bargaining 
agreement. 

Awritten warning for sexual harass- 
ment was initially required under the 
progressive disciplinary policy. A sub- 
sequent infraction required the impo- 
sition of a suspension. However, no fur- 
ther discipline was warranted because 
the offensive conduct had ceased after 
the issuance of the warning.” 
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A progressive disciplinary policy 
clearly guided the employer in its re- 
sponse to the sexual harassment com- 
plaint. The court recognized the 
defendant’s response as wholly ad- 
equate under the circumstances of the 
case.© 

The grievance arbitration process 
also imposes significant substantive 
requirements on the parties’ relation- 
ship." According to the language of an 
overwhelming number of collective bar- 
gaining agreements, management can- 
not dismiss an employee without “just 
cause.” According to the principles un- 
derlying “just cause” the severity of 
the disciplinary action should match the 
nature of the violation and any mitigat- 
ing circumstances should be evaluated 
in making a disciplinary determina- 
tion. 

Disciplinary penalties implemented 
by management are generally upheld, 
unless discriminatory unfairness can be 
established.® In short, where there has 
been disparate treatment for the same 
prohibited conduct, an arbitrator will 
not sanction management’s imposition 
of discipline.™ 

There are several principles of con- 
tract interpretation which guide an 
arbitrator’s decision-making process.™ 
For example, the custom and past prac- 
tices of the parties influence arbitrators’ 
interpretation of a collective bargain- 
ing agreement.® 

In addition, most arbitrators will con- 
sider whether the employee’s conduct 
is sufficiently disruptive of the produc- 
tivity of the enterprise to justify the 
imposition of discipline.*’ Moreover, 
when an employer invokes the disci- 
pline of discharge, it bears the burden 
of having considered all of the relevant 
facts that could influence the extent of 
the discipline.® 

Arbitrators have largely been reluc- 
tant to uphold the discharge of employ- 
ees for committing acts of sexual ha- 
rassment.® In grievance arbitration, 
other factors such as the rehabilitation 
of the employee and the employee’s 
overall service record are emphasized.” 

Except where the conduct is particu- 
larly egregious, most arbitration deci- 
sions have imposed discipline short of 
termination.® Although there are some 
cases in which termination was held to 
be the appropriate penalty, including 
cases of persistent behavior involving 
unwanted physical contact, decisions of 
this kind are not commonplace. 
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Even in rather extreme cases, arbi- 
trators have invalidated discharges in 
cases involving unwanted physical 
touching.® In such cases, “conditional” 
reinstatement has been held to be the 
appropriate remedy.“ 

When management’s response to a 
sexual harassment complaint is subject 
to an arbitrator’s review, an employer 
should take several issues into consid- 
eration. First, the sexual harassment 
policy should allow for different degrees 
of discipline, depending on the severity 
of the conduct. Second, the discipline 
imposed should be consistent with the 
penalties previously imposed in similar 
circumstances. Such a response ensures 
that management will not be accused 
of implementing a discriminatory rem- 
edy. 

Other policy considerations govern 
judicial review of an arbitrator’s award. 
Within the 11th Circuit, courts conduct- 
ing a review of an arbitration award 
limit their inquiry to determining 
whether the award was fair and impar- 
tial. This limited standard of review 
requires a court to uphold an arbitra- 
tion award that is premised on an 
arbitrator’s expressed understanding 
and application of a collective bargain- 
ing agreement. Therefore, a court has 
extremely limited authority to vacate 
an arbitration award in a disciplinary 
case.” 


Toward Formation 
of Workplace Policy 

A written sexual harassment policy, 
fully communicated and explained to 
both supervisory and nonsupervisory 
personnel, will promote the remedial 
goals of Title VII. A progressive disci- 
plinary policy, as part of the sexual ha- 
rassment policy, will clearly provide 
notice to potential offenders of the con- 
sequences of their conduct. 

What progressive discipline does 
mean is that progressively more severe 
penalties: 

[Mlay be imposed on each given employee 
each time any given offense is repeated. Pro- 
gressive discipline also means that after a 
specified number of offenses, regardless of 
whether the offenses are identical or not, the 
company may have the right to discharge the 
given employee. Both of these latter inter- 
pretations of progressive discipline avoid the 
inequitable meting out of discipline, and at 
the same time serve the dual purpose of pro- 
gressive discipline, namely, the discourage- 
ment of repeated offenses by employees and 
the protection of the right of the company to 
sever completely its relationship with any 


employee who by its total behavior shows 
himself to be irresponsible.® 


The sexual harassment policy should 
also have an orderly mechanism for the 
investigation of complaints, contain 
strict provisions relating to the confi- 
dentiality of complaint procedures, and 
provide for an impartial decision-mak- 
ing process. An employer with a detailed 
policy and procedure against sexual 
harassment can avoid liability for a 
hostile environment claim, provided it 
had notice of the offending incident, and 
invoked investigative and disciplinary 
action. E.E.0.C. v. Mount Vernon Mills, 
___ F. Supp.___, 58 FEP Cases 73 (N.D. 
Ga. 1992), Juarez v. Ameritech Mobile 
Communications, 957 F.2d 317 (7th Cir. 
1992).@ 

Moreover, maintaining the confiden- 
tiality of the complaint procedure is of 
special concern. The content of any in- 
terview or the existence of a complaint 
should not be disclosed to any corporate 
official, except those officials in the 
chain of command who are directly re- 
sponsible for the investigation.” 

If other management personnel be- 
come aware of the existence of the com- 
plaint and the complainant is subse- 
quently discharged, the dismissed 
employee may have less difficulty in 
showing a causal nexus between the fil- 
ing of the complaint and a subsequent 
dismissal. This element of proof forms 
the crucial factual element in a cause 
of action for retaliation.”1 However, a 
thorough documentation of the reasons 
for the complainant’s termination and 
a confidential sexual harassment policy 
will lessen the likelihood of establish- 
ing the required elements of a retalia- 
tion claim.” 

After the completion of a thorough 
investigation, if a determination is 
made that the harassment has indeed 
occurred, the offender should be disci- 
plined or terminated in accordance with 
a progressive disciplinary policy. If man- 
agement makes the decision to separate 
the perpetrator from the victim, only 
the offender should be transferred or 
demoted. When corrective action has a 
negative impact on the victim, a claim 
for retaliation may result. 

Management should take special care 
in its implementation of a remedy in 
response to a sexual harassment com- 
plaint. For example, the victim should 
be notified of the corrective action. In 
addition, the victim should be involved 
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in the remedial process. In short, from 
management’s perspective, the reme- 
dial action should meet with the victim’s | 
approval. 

Although a grievance arbitration pro- 
cedure may limit management’s course 
of action, fundamental obligations must 
remain.” An employer’s response to a 
sexual harassment claim must be 
crafted in a manner reasonably calcu- 
lated to end the harassment. The imple- 
mentation of a written sexual harass- 
ment policy, containing appropriate 
sanctions, aimed at preserving confi- 
dentiality and promoting a thorough 
factual investigation, will withstand 
Title VII scrutiny.“ Q 
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APPELLATE PRACTICE & ADVOCACY 


Appellate Standards of Review— 
How Important Are They? 


fter determining jurisdic- 
tion, the next important is- 
sue to be resolved in an ap- 
pellate matter is the stan- 
dard of review. Making this determina- 
tion at the outset helps in guiding at- 
torneys and judges in the appropriate 
resolution of the case.” —Justice Major 
B. Harding—Florida Supreme Court.' 

Appellate lawyers face a variety of 
formidable tasks: They must marshal 
and master the record; research and 
analyze the law; prepare a concise brief; 
and be prepared to respond to the 
court’s inquiries at oral argument. 
Among the most important, they must 
evaluate what issues to present on ap- 
peal. 

As Justice Harding suggests, deter- 
mining the standard of review can help 
counsel decide which potential appel- 
late issues may warrant pursuing. 
Based on the sheer volume of appellate 
cases today, one might assume the stan- 
dards an appellate court employs to re- 
view the issues are important in gen- 
eral and could be crucial in any given 
case. 

The 11th Circuit rules have long re- 
quired counsel to discuss the standard 
of review in their briefs, a requirement 
adopted in the 1993 revisions to the 
Federal Rules of Appellate Practice.” 
While the Florida Rules of Appellate 
Procedure do not require an appellant 
to articulate the standard of review for 
the issues raised, many appellate 
judges have indicated a preference for 
such practice. 

To try to evaluate the importance of 
the standard of review, the authors con- 
ducted a random, nonscientific survey 
of several appellate judges. 

Judge Altenbernd of the Second Dis- 
trict observes that appellate courts use 
standards of review as the tests “to de- 
termine whether an error has occurred 


Determining the 
standard of review 
can help counsel 
decide which 
potential appellate 
issues may warrant 
pursuing 


by Raymond T. Elligett, Jr., 
and Judge John M. Scheb 


in the trial court warranting a remedy 
on appeal.” He notes that if the stan- 
dards are not fully addressed in the 
briefing or are confused with the court’s 
scope of review, “it is easy for both the 
lawyers and the judges to overlook the 
applicable standard.” 

Judge Warner of the Fourth District 
instructs her clerks to determine the 
standard of review for each issue on 
appeal when initially addressing the 
issues. She cautions attorneys to be cog- 
nizant of the appropriate standard 
when writing their briefs, noting “ignor- 
ing a deferential standard will not help 
a litigant who is attempting to show 
how the trial court erred. It is best to 
tackle it straight on and make the case 
for how the error complained of did in- 
deed amount to an abuse of discretion.” 

Third District Judge Gerald Cope 


agrees: “Understanding the applicable 
standard of review is an essential first 
step in preparing an appeal.” He rec- 
ommends as “good practice for the brief 
to mention the standard of review at 
some appropriate point.” 

With this background, we consider 
the three basic standards of review for 
some common appellate issues. 

Questions of law are subject to the 
lowest standard of deference to the trial 
court (sometimes described as “no def- 
erence”). Appellate courts review legal 
determinations under a plenary stan- 
dard, sometimes referred to as de novo 
review. 

Appellate courts generally character- 
ize their review of fact findings accord- 
ing to whether the trier of fact was the 
judge or a jury. They look for “compe- 
tent substantial evidence” or a “ration- 
al basis” to support the verdict in jury 
trials. Where the trial judge was the 
fact-finder, appellate courts examine if 
the court’s findings are “clearly errone- 
ous.”? Nevertheless, the sufficiency of 
the evidence is always a question of 
law.* 

The third standard appellate courts 
apply is an abuse of discretion standard. 
Most pretrial procedural issues and 
most rulings made during trial are re- 
viewed under the abuse of discretion 
standard. 

Appellate courts review new trial or- 
ders under an abuse of discretion stan- 
dard.’ Despite the insurmountable 
sounding test for abuse of discretion (no 
reasonable person could differ*), appel- 
late courts do reverse on this basis. 

In part, courts reverse under the 
abuse of discretion standard because 
they may apply it differently, depend- 
ing on the nature of, and basis for, the 
underlying ruling. For example, several 
Florida decisions state a stronger show- 
ing is required to reverse an order 
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granting a new trial than is required to 
reverse an order denying a new trial.’ 
While this may sound nebulous, a re- 
cent decision was more specific when 
discussing the basis for a new trial or- 
der. 

In Tri-Pak Machinery, Inc. v. Harts- 
horn, 644 So. 2d 118 (Fla. 2d DCA 1994), 
the Second District said it will accord a 
lower standard of deference to a new 
trial order based on a “purely legal 
question.”* The customary deference to 
the trial court’s evaluation of the im- 
pact of evidence or other conduct on the 
jury does not come into play. 

One might ask why there should be 
any deference if the order is based solely 
on a legal question; namely, why does 
the appellate court not review such an 
order de novo as it would other ques- 
tions of law. Possible responses include 
the limiting language of prior Supreme 
Court decisions; that even clear legal 
error may not warrant a new trial un- 
der the harmless error doctrine; and 
that there may not be that many “pure” 
legal questions. 

Like the Florida cases, 11th Circuit 
case law also states a decision denying 
the motion for new trial is reviewable 
only for an abuse of discretion.® By con- 
trast to state court statements of 
greater deference to orders granting 
new trials, the 11th Circuit holds that 
when the district court grants a motion 
for new trial based on the weight of the 
evidence, the application of the abuse 
of discretion standard is “stringent.”® 
The court maintains the “stricter ap- 
proach” is necessary because when the 
jury verdict is set aside, the usual def- 
erence to the trial judge conflicts with 
the deference to the jury on questions 
of fact.’ 

Some federal decisions give even 
greater deference to a jury’s factual 
findings than to those of a district court 
judge. In Manchack v. S/S Overseas 
Progress, 524 F.2d 918 (5th Cir. 1975), 
the court rejected the appellant’s re- 
quest to reverse the jury verdict as 
clearly erroneous, noting that was not 
the correct standard: “[W]Jhere, as here, 
there is an evidentiary basis for the 
jury’s verdict, this Court’s function is 
exhausted, and Manchack is not free to 
relitigate the factual issue.” 

While the extent of damages awarded 
is a factual decision, in reviewing the 
amount of damages awarded by a jury, 
appellate courts amplify the rule by 
saying that an award will not be dis- 
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turbed unless “it is manifestly so exces- 
sive as to shock the judicial conscience 
or... be indicative of prejudice, pas- 
sion or corruption on the part of the 
jury.”" Adding some specifics, the 
quoted opinion provides: “To warrant 
appellate interference, it must clearly 
appear that the jury ignored the evi- 
dence in reaching its verdict or 
misperceived the merits relating to the 
amounts recoverable.” 

Even though the trial judge’s decision 
remitting a jury verdict is subject to an 
abuse of discretion standard, the 
Florida Supreme Court holds the 
judge’s discretion is exercised in the 
context of determining whether a jury’s 
verdict is against the manifest weight 
of the evidence or was influenced by 
consideration of matters outside the 
record.” Thus, it is necessary for the 
remittitur order to set forth reasons for 
the judge’s decision to remit. 

The Second District’s discussion in 
Tri-Pak highlights a related consider- 
ation, that sometimes a single issue 
may involve more than one standard of 
review. For example, an issue may in- 
volve a mixed question of law and fact. 
Consider the following succinct discus- 
sion of the standard of review by the 
11th Circuit in a preliminary injunction 
case: 


The court reviews the district court’s de- 
nial of a preliminary injunction to determine 
whether that court abused its discretion. If 
the lower court has misapplied the law, its 
conclusions are subject to our broad [ple- 
nary] review. Factual findings, however, will 
be reversed only if clearly erroneous.” 


Thus, a “single” issue (denial of a pre- 
liminary injunction) that at first glance 
might appear subject to a high degree 
of deference on appeal can actually im- 
plicate all three standards of review if 
there are disputed legal and factual is- 
sues. As these opinions demonstrate, 
counsel must do more than simply look 
at the nature of the ruling at issue, but 
also look at the potential bases for re- 
versal. 

Likewise, in criminal cases more than 
one standard of review may be involved. 
For example, if a challenge to the trial 
court’s denial of a motion for discharge 
under the speedy trial rule relied solely 
on an allegedly erroneous legal inter- 
pretation of the rule, the appellate court 
would review the order as a question of 
law on a de novo basis. However, if the 
trial judge made factual findings as to 
the defendant’s availability for trial, 


that ruling would be upheld if sup- 
ported by competent, substantiai evi- 
dence."* 

Most practitioners would consider the 
difficulty in obtaining a reversal as in- 
creasing as the standard moves from 
plenary to the factfinder standards to 
abuse of discretion. However, at least 
one author argues the appellant stands 
a better chance of obtaining a reversal 
under an abuse of discretion standard, 
than under the standards for obtaining 
a “factual” reversal.’ He also points out 
that there are different degrees of diffi- 
culty within each category (for example, 
as the foregoing indicates, some discre- 
tionary rulings are more difficult to 
appeal than others). 

The U.S. Supreme Court requires 
that even when the district court’s find- 
ings are based on documentary evi- 
dence, and not credibility determina- 
tions, the clearly erroneous standard 
applies.'* Subsequently, the 11th Circuit 
held that in a case of “pure” contract 
construction: “[B]ecause the district 
court did not consider extrinsic evidence 
in interpreting the contract, we review 
the propriety of the district court’s con- 
struction de novo.”" The Florida Su- 
preme Court holds that “ordinarily the 
interpretation of a written contract is a 
matter of law to be determined by the 
court.”"® 

Summary judgments provide a con- 
trast in standards of review, depending 
on whether there are material factual 
disputes. Florida appellate courts fre- 
quently state they will reverse a sum- 
mary judgment “if the record reflects 
the existence of any genuine issue of 
material fact, or the possibility of any 
issue, or if the record raises even the 
slightest doubt that an issue might ex- 
ist.”!° 

But when there are no disputed facts, 
or when the trial court has construed 
all facts and inferences in favor of the 
nonmoving party and still granted sum- 
mary judgment, the appellate court 
should use a plenary or de novo stan- 
dard. At that point, the trial court has 
made a ruling as a matter of law.” 

As with the standards of review on 
some other issues, the standard for 
granting (and thus for reviewing) sum- 
mary judgments differs in federal 
courts, where the standards should re- 
sult in more affirmances than those dis- 
cussed above.”! Thus, the choice of fed- 
eral versus state forum, where there is 
a choice, can be important based on the 


standard of review, as well as other rea- 
sons. The First District has held that 
where a case based on federal substan- 
tive law is pending in state court, the 
state court must still apply the state 
summary judgment standards.” 

Florida courts review decisions of an 
administrative agency on the basis of a 
competent, substantial evidence stan- 
dard.”* Yet, the First District, which 
reviews the bulk of administrative ap- 
peals in Florida, has said that a review- 
ing court will give less weight to a hear- 
ing officer’s findings in determining the 
substantiality of evidence supporting 
the agency’s substituted findings 
“where the ultimate facts are increas- 
ingly matters of public opinion and 
opinions are increasingly infused by 
policy considerations for which the 
agency has special responsibility.”™ 

Federal appeals of government ad- 
ministrative orders and certain other 
determinations (for example, by a third 
party administrator of an ERISA plan 
where so specified) typically invoke the 
“competent, substantial evidence” stan- 
dard or the more deferential “arbitrary 
and capricious” standard.” 

Space constraints preclude detailing 
how appellate courts have treated re- 
view of other specific types of orders, 
but counsel can often locate a mention 
of the standard of review in the state 
court’s opinion, and federal opinions 
typically include a discussion.” 

Counsel must balance the standard 
of review with the strength of the po- 
tential issue. And, as Judge Altenbernd 
notes, even a clear error won’t guaran- 
tee a reversal in light of the harmless 
error rule. 


1 The authors reiterate their appreciation 
to the judges quoted in this article, who pro- 
vided their comments in response to a gen- 
eral inquiry and had not read the content of 
this article. 

? 11th Cir. R. 28-2(h)(iii); Fep. R. App. P. 
28(a)(6). The advisory committee note stated 
that experience in five circuits “indicates 
that requiring a statement of the standard 
of review generally results in arguments 
that are properly shaped in light of the stan- 
dard.” 

3 Helman v. Seaboard Coast Line Railroad 
Company, 349 So. 2d 1187 (Fla. 1977), stated 
as an “incontrovertible premise of law” that 
“if there is any competent evidence to sup- 
port a verdict, that verdict must be sustained 
regardless of the District Court’s opinion as 
to its appropriateness.” From this standard 
follows the corollary (also noted in Helman) 
that an appellate court will not reevaluate 
the evidence and substitute its judgment for 


that of the factfinder. 

The federal appellate court must affirm 
under the “clearly erroneous standard” 
where the district court’s account of the evi- 
dence is “plausible,” even if the circuit court 
would have weighed the evidence differently. 
Anderson v. City of Bessemer, 470 U.S. 564, 
105 S. Ct. 1504, 84 L. Ed. 2d 518 (1985). 

‘ E.g., Tibbs v. State, 367 So. 2d 1120 (Fla. 
1980). 

5 See Smith v. Brown, 525 So. 2d 868 (Fla. 
1988). 

§ See, e.g., Canakaris v. Canakaris, 382 So. 
2d 1197 (Fla. 1980). 


7 E.g., Castlewood International Corpora- 
tion v. LaFleur, 322 So. 2d 520 (Fla. 1975). 
Similarly, an order dismissing a case under 
Fa. R. Civ. P. 1.420(e) for failure to pros- 
ecute is reviewed under the abuse of discre- 
tion standard. However, the Third DCA has 
said that a party appealing from an order 
denying the motion to dismiss for failure to 
prosecute faces a heavier burden than one 
appealing an order dismissing an action for 
failure to prosecute. Diaz v. Public Health 
Trust of Dade County, 492 So. 2d 1082 (Fla. 
3d DCA 1986), reversed on other grounds, 
529 So. 2d 682 (Fla. 1988). 


is crucial information 
ou need about a client, key 

witness, opposing party, or 
prospective juror. It's ina 


Average Report $3! 


DBT:. Florida Personal Dossier & Com 


Reports:. contain 


subject name, aliases, DOB, social security number with place and 
year of issue, Florida driver license data, previous state driver 
license data, concealed weapons permits, current and previous 
addresses (including business addresses), traffic accidents as driver 
or owner, Florida real property ownership, worker compensation 
claims, UCC lien filings, professional and other licenses held, 
telephone listings, marriages, marriage tree, relatives, associated 
persons, vehicle ownership and leasing, aircraft, boats, documented 
vessels, corporations (plus corporate assets), fictitious names, 
neighbors (with addresses and telephone numbers), and more... 


No software charge. No hidden fees. 


Economical: No Monthly -- No Minimum -- No Installation 
Instant on-line access to billions of records... 
Computer Experience NOT REQUIRED 


_ Like no other database in the world! 


 Patabase Technologies, Inc. 


FREE Fully-functional Demo: 


(800) 279-7710 


"DBT","Dossier Report" and "Comprehensive Report" are Servicemarks of Database Technologies, Inc., Pompano Beach, FL 33064. Copyright ©1995. All rights reserved. 


THE FLORIDA BAR JOURNAL/FEBRUARY 1996 35 


| | 
| 
i of other business and personal reports are available | : 
only for on-line time -- $’ ‘minute. 
: 


With title insurance companies, if 
their lips are moving, they're probably 
overpromising. And the promises are 
generally about service: prompt deliv- 
ery, trustworthy information, quality 
products, genial and efficient customer 
service. All, of course, at the lowest 
possible price. 

Much of the time, surprise surprise, 
they can’t deliver on all those 
promises. 

Consequently, for a long time our 
problem has been, “How do we dis- 
tance The Fund from all this rhetoric, 
and make the point that we are dif- 
ferent to those who haven’t had a 
direct experience in dealing with us?” 

Now we have the answer. To finally, 
once and for all, separate promises 
that are pledges from those that are 
talk, we’re backing ours up with a 
rock-hard guarantee. If we don’t 
deliver as promised, you don’t pay. 
End of conversation. 


HOW TELL 


Announcing The First Quality 
And Service Guarantee In The 
Title Insurance Business. 


Don’t Expect A Second. 


We don’t make promises, or guar- 
antees, lightly. In fact, we’ve been 
preparing for this moment for over five 
years. Before The Fund could make 
an ironclad guarantee, we had some 
work to do ourselves. 

Not that service isn’t in our blood. 
The Fund was designed to be a pro- 
vider of services for Florida’s real estate 
attorneys from its inception nearly 50 
years ago. 

Nevertheless, we’ve gone through 
a major initiative to bring customer 
service even more to the forefront. 
We’ve done an enormous amount of 
soul-searching, analyzing, planning, 
and training. We’ve implemented a 
long-term, employee-originated service 
training program, geared to greater 
efficiency and customer satisfaction. 


And we've invested heavily, once 
again, in automation — so that now, 
for example, we can track every order 
from any branch in our system. It’s 

n an upheaval and we won't pre- 
tend it was all fun, but the rewards 
we’ re experiencing internally, 
have made all the struggle and toil 
worthwhile. We were good before; 
now we're very good. 

Meanwhile, our competitors, still 
apparently believing that the road to 
success lies in low prices and empty 
promises, continue to cut corners. 


We'll Say It Again: 
Information Isn’t A Loss Leader 


And Service Isn't A Marketing Ploy. | 


You probably remember that our 
industry got itself into real trouble in 
the late 80’s. There was plenty of 
business, and underwriters freely 
gave away title information products 
in an effort to get a bigger share of 
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THE DIFFERENCE 
REAL SERVICE 


SERVICE. 


market. Until suddenly everybody 
woke up to the fact that the loss leader 
was costing them more than they were 
making on premiums. It got so bad 
that the Florida Department of Insur- 
ance had to enter the fray to protect 
the title underwriters from themselves. 
The state enacted rate hikes and stan- 
dards in an effort to safeguard the 
insured by keeping the insurers from 
draining their own coffers. So much 
for the myth that title underwriters 
were raking in profits. 

Now, you'd think that would have 
been a loud enough wake-up call that 
things would have changed for good. 
But this hasn’t been the case. 

It seems our industry knows only 
one way to compete, and that’s on 
price. Other title insurers still treat 
information products like they’re not 
worth much. And service, well... 
you’ve already heard all the talk. 


To Us, 
This Guarantee Is An Incentive. 


To You, It’s A Pledge. 


And To Our Competitors, 
It’s A Challenge. 


We’d like this guarantee of ours 
to be a beacon that leads the title 
insurance industry in Florida to higher 
ground. To competition in service, 
value, and customer satisfaction as well 
as price (not that we disdain price 
shopping or avoid competing at that 
level — our prices are competitive and 
will always be). 

So, to further that goal, here’s the full 
text of our guarantee: 

We will provide you with a reliable 
product, delivered when promised. 

We will correct any error that 
renders a certified product unreliable 
and return it to you within eight bus- 
iness hours of the time you notify us 


of the error, and we will not charge 
you for the product. 

We will not charge you for the 
product if we do not meet our prom- 
ised delivery time, except in the event 
of a disaster. 

There. Now you have a measure- 
ment to help you separate the kind of 
commitment to service that comes 
from the heart, from those that come 
from the lips. 


Attorneys' Title Insurance Fund, Inc. 
P.O. Box 628600 Orlando, FL 32862-8600 
1-800-336-3863 (407) 240-3863 


©1995 Attorneys’ Title Insurance Fund, Inc. 


2: 
Se 
- 
~ I A 
Fund 
un 
/ ~ 
d ¢ > 
RAD 


A must read for 
lawyer in America t 


Mii ke 


“On a warm June night in 1966, I saw To Kill 
a Mockingbird. When Atticus Finch walked 
from the courtroom and the gallery rose in 
his honor, tears streamed down my face. | 
wanted to be that lawyer. Mike 
Papantonio’s In Search of Atticus Finch 
shows how we can all be Atticus Finches, 
both as lawyers and people.” 
- Morris Dees 
Southern Poverty Law Center 


“I wish this book had been required 
reading for me in law school. I will keep a 
copy of it on the corner of my desk as a 
reminder that I must devote as much time 
to living as I do to lawyering.” 
- Michael Maher, Past President 
American Trial Lawyers Association 


“What started out as a casual read after a 
long day at the office, turned into a nonstop, 
refreshing experience. Papantonio’s new 
book is inspiring and uplifting. He reminds 
us that the honor of our profession lies in 
the character of our lawyers.” 
- William F. Blews, Past President 
Florida Bar 


“This book is packed full of insights about 
trial lawyers in the 90s. It is a compelling 
argument proving that we can and must live 
balanced lives both in the courtroom and in 
our homes.” 
- Richard Slawson, President 
Academy of Florida Trial Lawyers 


Order Today: 1-800-577-9499 
Only $24.95 plus $3.00 S&H 
fee) (Add Florida Sales Tax if applicable) 
Or by check to: 
Seville Publishing, P.O. Box 12042 
Pensacola, FL 32590-2047 


8 E.g., Hercaire International, Inc. v. Ar- 
gentina, 821 F.2d 559 (11th Cir. 1987). 

® Ard v. Southwest Forrest Industries, 849 
F.2d 517 (11th Cir. 1988). 

10 Deas v. Paccar, Inc., 775 F.2d 1498 (11th 
Cir. 1985), cert. denied, 475 U.S. 1129, 106 
S. Ct. 1658, 90 L. Ed. 2d 201 (1986), held a 
plaintiff could obtain review of an order 
granting the defendant’s motion for new trial 
by stipulating to the entry of a judgment 
notwithstanding the verdict. The court went 
on to hold it would review the appeal under 
the less strict standard of review applied to 
new trial orders. Noting this standard is 
“generally said to be” whether the district 
court abused its discretion, the court dis- 
cussed the different circumstances that 
could give rise to a new trial order and indi- 
cated its deference would vary with the 
ground (for example, less deference for an 
order on the ground the verdict was against 
the manifest weight of the evidence). 

1. Department of Transportation v. Hawkins 
Bridge Company, 457 So. 2d 525 (Fla. 1st 
D.C.A. 1984). 

12 Ashcroft v. Calder Race Course, Inc., 492 
So. 2d 1309 (Fla. 1986). 

13 FE. Remy Martin & Co. v. Shaw-Ross In- 
ternational Imports, Inc., 756 F.2d 1525 (11th 
Cir. 1985). See also Dahl-Eimers v. Mutual 
of Omaha Life Insurance Company, 986 F.2d 
1379 (11th Cir. 1993), cert. denied, ___ U.S. 
__, 1148S. Ct. 440, 126 L. Ed. 2d 374 (1993) 
(portion of district court’s denial of prelimi- 
nary injunction based solely on legal con- 
struction of insurance contract is question 
of law). 

4 Compare Caso v. State, 524 So. 2d 422 
(Fla. 1988) (using a competent substantial 
evidence standard in reviewing whether de- 
fendant was in custody for purposes of 
Miranda warnings); State v. Garcia, 431 So. 
2d 651 (Fla. 3d D.C.A. 1983) (“On a motion 
to suppress, the trial court is the trier of both 
fact and law.”). 

15 G. Somerville, Standards of Appellate 
Review, 15 Livication 23 (spring 1989). 

16 Anderson v. Bessemer City, 470 U.S. 564, 
105 S. Ct. 1504, 84 L. Ed. 2d 518 (1985). 

17 Commercial Union Insurance Company 
v. Sepco Corporation, 878 F.2d 1395 (11th 
Cir. 1989). 

18 DEC Electric, Inc. v. Raphael Construc- 
tion Corporation, 558 So. 2d 427 (Fla. 1990). 

19 Gomes v. Stevens, 548 So. 2d 1163 (Fla. 
2d D.C.A. 1989). With the adoption of com- 
parative negligence, the Florida Supreme 
Court has said that on a motion for summary 
judgment in a negligence action, the 
movant’s burden may make the standard of 
review even higher. The record must reflect 
that there is no negligence. Wills v. Sears, 
Roebuck & Co., 351 So. 2d 29 (Fla. 1977). 

20 See Smith v. Perry, 635 So. 2d 1019 (Fla. 
1st D.C.A. 1994). 

21 See Celotex Corporation v. Catrett, 477 
U.S. 317, 106 S. Ct. 2548, 91 L. Ed. 2d 265 
(1986). 

2 E.g., Henderson v. CSX Transportation, 
Inc., 617 So. 2d 770 (Fla. ist D.C.A. 1993). 

*3 DeGroot v. Sheffield, 95 So. 2d 912 (Fla. 
1957). 

*4 McDonald v. Department of Banking and 
Finance, 346 So. 2d 569 (Fla. 1st D.C.A. 
1977). 

% F.g., American Federation of Labor and 


38 THE FLORIDABAR JOURNAL/FEBRUARY 1996 


Congress of Industrial Organizations v. Oc- 
cupational Safety and Health Administra- 
tion, 965 F.2d 963 (11th Cir. 1992). The 11th 
Circuit has noted the standard will be less 
deferential when the administrator has a 
conflict or self-interest in the decision. See 
Lee v. Blue Cross/Blue Shield of Alabama, 
10 F.3d 1547 (ilth Cir. 1994); Brown v. Blue 
Cross and Blue Shield of Alabama, Inc., 898 
F. 2d 1556 (11th Cir. 1990), cert. denied, 498 
U.S. 1040, 111 S. Ct. 712 (1991). 

26 Counsel should beware of “loose” lan- 
guage that may appear in some opinions that 
have not really considered the standard of 
review. For example, a cursory reference to 
the trial court “not abusing its discretion” 
or not committing “legal error” does not al- 
ways mean those are the respective stan- 
dards of review for the particular points 
under discussion. 
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WARNING 


Priority Claims Abound: 
Plant Closing Notices Under the WARN Act 


What Is WARN?' 

In 1988, Congress passed the Worker 
Adjustment and Retraining Notifica- 
tion Act (WARN). WARN, sometimes 
referred to as the “plant closing law,” 
was enacted to give employees and com- 
munities transition time to adjust to the 
effects of mass layoffs and plant clos- 
ings.” 

Under WARN, an employer’s failure 
to provide its employees with the req- 
uisite notice of a plant closing gives rise 
to employee damages in the form of 
backpay.® 

Simply stated, WARN requires em- 
ployers with 100 or more employees to 
give 60 days’ advance notice to employ- 
ees affected by mass layoffs or plant 
closings. 


Who Is Covered by WARN? 

WARN applies when there is a plant 
closing or mass layoff involving an em- 
ployer of 100 or more employees, exclud- 
ing part-time employees, or 100 or more 
employees who, in the aggregate, work 
at least 4,000 hours per week includ- 
ing part-time employees, but exclusive 
of overtime hours.* 

A “plant closing” means the perma- 
nent or temporary shutdown of a single 
site of employment if the shutdown re- 
sults in a loss of employment during any 
30-day period’ for 50 or more employ- 
ees, excluding any part-time employ- 
ees.® A “mass layoff” means a reduction 
in workforce which is not the result of 
a plant closing and which results in an 
employment loss at a single site of em- 
ployment during any 30-day period for 
at least 33 percent of the employees and 
affects 50 or more employees.’ 


Notice Required 

Under WARN, an employer may not 
order a plant closing or mass layoff un- 
til the end of a 60-day period after the 
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Under WARN, an 
employer's failure 
to provide its 
employees with the 
requisite notice of 
a plant closing 
gives rise to 
employee damages 


by Michael G. Williamson 


employer serves written notice of such 
an order: 

1)To each union representative of the 
affected employees as of the time of the 
notice or, if there is no such represen- 
tative at that time, to each affected 
employee; 

2)To the state dislocated worker unit 
(designated or created under Title III 
of the Job Training Partnership Act*); 
and 

3) The chief elected official of the unit 
of local government within which such 
closing or layoff is to occur.’ 

Any reasonable method of delivery of 
the notice is acceptable.”° For example, 
the mailing of notice to an employee’s 
last known address or inclusion of no- 
tice in the employee’s paycheck will be 
considered acceptable methods for ful- 


fillment of the employer’s obligation to 
give notice to each affected employee 
under WARN." 


Exclusions and 
Exemptions From WARN 

1) Sale of Business 

In the case of a sale of part or all of 
an employer’s business, the seller is 
responsible for providing notice for any 
plant closing or mass layoff to and in- 
cluding the effective date of the sale. 
After the effective date of the sale of 
part or all of an employer’s business, the 
purchaser is responsible for providing 
notice for any plant closing or mass lay- 
off. 12 

The mere sale of a business does not 
trigger the act’s notice requirements. 
There still must be a “mass layoff” or 
“plant closing” as defined in the act. 

The Department of Labor recom- 
mends that “prudent” buyers and sell- 
ers agree between themselves who will 
be responsible for the service of WARN 
notices if a mass layoff or plant closing 
is planned.” The specifics of such ar- 
rangements should be included in the 
purchase agreement with appropriate 
indemnity language. 

2) Single Project Employment 

WARN does not apply to a plant clos- 
ing or mass layoff if the closing is of a 
temporary facility or the closing or lay- 
off is the result of the completion of a 
particular project or undertaking, and 
the affected employees were hired with 
the understanding that their employ- 
ment was limited to the duration of the 
facility or the project or undertaking." 

The burden of proof will be on the 
employer to show that the temporary 
nature of the project was clearly com- 
municated to the employee when 
hired.” Therefore, it is recommended 
that employers request temporary em- 
ployees to acknowledge their temporary 
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status in writing at the time of hire. It 
should also be noted that, although tem- 
porary employees are exempt from the 
notice requirement, they are nonethe- 
less counted as employees for purposes 
of determining whether WARN ap- 
plies.’® 

3) Strike 

WARN does not apply to a plant clos- 
ing or mass layoff if the closing consti- 
tutes a strike or constitutes a lockout 
not intended to evade the requirements 
of WARN.” 


Reduction of 
Notification Period 

1) Faltering Business 

As discussed in detail in In re Old 
Electralloy Corporation, 162 B.R. 121 
(Bankr. W.D. Penn. 1993), the “faltering 
company” exception to the WARN Act 
permits an employer to reduce the 60- 
day notification period.” The “faltering 
company” exception applies only to 
plant closings and not to mass layoffs.” 
If the exception is applicable, the em- 
ployer must give as much notice as is 
practicable and at the time notice is 
given, provide a brief statement of the 
basis for reducing the notice period.” 

To qualify for reduced notice under 
the “faltering company” exception: 

a) An employer must have been ac- 
tively seeking capital or business at the 
time that 60-day notice would have 
been required. That is, the employer 
must have been seeking financing or 
refinancing through the arrangement 
of loans, the issuance of stock, bonds, 
or other methods of internally gener- 
ated financing; or the employer must 
have been seeking additional money, 
credit, or business through any other 
commercially reasonable method. The 
employer must be able to identify spe- 
cific actions taken to obtain capital or 
business.” 

b) There must have been a realistic 
opportunity to obtain the financing or 
business sought.” 

c) The financing or business sought 
must have been sufficient, if obtained, 
to have enabled the employer to avoid 
or postpone the shutdown. The em- 
ployer must be able to demonstrate ob- 
jectively that the amount of capital or 
the volume of new business sought 
would have enabled the employer to 
keep the facility, operating unit, or site 
open for a reasonable period of time.” 

d ) The employer reasonably and in 
good faith must have believed that giv- 
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ing the required notice would have pre- 
cluded the employer from obtaining the 
needed capital or business. The em- 
ployer must be able to demonstrate ob- 
jectively that it reasonably thought that 
a potential customer or source of financ- 
ing would have been unwilling to pro- 
vide the new business or capital if no- 
tice were given, that is, if the employees, 
customers, or the public were aware 
that the facility, operating unit, or site 
might have to close. 

This condition may be satisfied if the 
employer can show that the financing 
or business source would not choose to 
do business with a troubled company 
or with a company whose workforce 
would be looking for other jobs. The ac- 
tions of an employer relying on the“fal- 
tering company” exception will be 
viewed in a company-wide context. 
Thus, a company with access to capital 
markets or with cash reserves may not 
avail itself of this exception by looking 
solely at the financial condition of the 
facility, operating unit, or site to be 
closed.” 

As also discussed in In re Old 
Electralloy Corporation, 162 B.R. at 
126, even when the “faltering company” 
exception applies, the debtox is still re- 
quired to give“as much notice as is prac- 
ticable.” In Electralloy, notice was not 
given until the day of closing. However, 
the decision to close, caused by the ex- 
haustion of available cash, was made 
only late the night before closing. As the 
court noted, “[T]he notice was short, but 
there was no opportunity for greater no- 
tice.” 

2) Unforeseen Circumstances 

An employer may order a plant clos- 
ing or mass layoff before the conclusion 
of the 60-day period if the closing or 
mass layoff is caused by business cir- 
cumstances that were not reasonably 
foreseeable as of the time that notice 
would have been required.”’ 

The standard for the type of business 
circumstances that will qualify as not 
being “reasonably foreseeable” will nec- 
essarily be established by case law. If 
the court’s ruling in the case of In re 
Riker Industries, Inc., 151 B.R. 823 
(Bankr. N.D. Ohio 1993), is indicative 
of the approach which courts will take, 
the standard may be quite high. In 
Riker, the trustee argued that the in- 
voluntary petition which had been filed 
against debtor, was filed as a result of 
“sudden unexpected ‘business circum- 
stances that were not reasonably fore- 


seeable, as of the time that notice would 
have been required.’ ”* 

In rejecting the trustee’s argument, 
the court noted that although debtor’s 
closing resulted from the loss of financ- 
ing, withdrawal of that financing should 
have been anticipated by debtor as it 
was, no doubt, aware of its precarious 
financial condition.” In reaching this 
conclusion, the court also held that be- 
cause WARN is intended to provide a 
transition time for employees to adjust 
to the lost employment, priority should 
be extended to the monetary loss of 
debtor’s employees, in accordance with 
the priority granted wage claimants 
pursuant to Bankruptcy Code 
§507(a)(3).° 

3) Acts of God 

No notice is required if the plant clos- 
ing or mass layoff is due to any form of 
natural disaster.*! 

4) Notice to Be Given 

An employer relying on §2102 of 
WARN must give as much notice as is 
practicable and at that time must pro- 
vide a brief statement of the basis for 
reducing the notification period.” 


Penalties for 
Failure to Comply 

1) Employee Civil Actions 

An employee may bring a civil action 
for losses incurred by the employee as 
a result of a closing or layoff for backpay 
for each day of violation,® and benefits 
under any employee benefit plan includ- 
ing cost of medical expenses incurred 
during the employment loss which 
would have been covered under an em- 
ployee benefit plan if the employment 
loss had not occurred.™ 

In any such suit, the court, in its dis- 
cretion, may allow the prevailing party 
a reasonable attorneys’ fee as part of 
the costs.* 

2) Governmental Civil Penalties 

Any employer who violates the pro- 
visions of §2102 with respect to a unit 
of local government is subject to a civil 
penalty of not more than $500 for each 
day of such violation, except that such 
penalty does not apply if the employer 
pays to each aggrieved employee the 
amount for which the employer is liable 
to that employee within three weeks 
from the date the employer orders the 
shutdown or layoff.*® 

3) Good Faith Defense 

A court may, in its discretion, reduce 
the amount of the liability or penalty 
provided for in WARN, if the employer 


é 


can prove that the act or omission was 
in good faith and that the employer had 
reasonable grounds for believing that 
the act or omission was not a violation 
of WARN.” 

For example, in Jn re Old Electralloy 
Corporation,* the court found that the 
debtor had acted in good faith in vio- 
lating WARN where there were never 
any “secret plans” to close the debtor’s 
plant. Prior to the night before the shut- 
down, the closing was not contemplated. 
When the cash ran out, the debtor’s 
management had no other options. 

The court was persuaded that the 
debtor was aware of the WARN Act and 
was cautious not to violate its require- 
ments. For example, prior to when the 
debtor ceased operations, management 
contacted legal counsel to assure com- 
pliance with the WARN Act’s require- 
ments. Based upon this consultation, 
management was convinced that the 


debtor could immediately close without 
violation of the WARN Act. As the court 
noted: “We find that the closing was 
done in good faith and that the Debtor 
reasonably believed that the closing 
was not a violation of the WARN Act. 
Accordingly, even if the Debtor had vio- 
lated the WARN Act, the mitigating cir- 
cumstances would negate any pen- 
alty.”®° 


Applicability in 
Bankruptcy Cases 

While bankruptcy case law is sparse 
on the topic of WARN, the few reported 
decisions are consistent in applying the 
WARN requirements to trustees and 
debtors-in-possession who continue the 
operation of a business for the benefit 
of creditors.” 

Thus, in In re Hanlin Group, Inc., 
1995 WL 5607 (Bankr. D.N.J. 1995), 
where the debtor-in-possession kept the 


plant in operation and continued to op- 
erate the business as a whole for the 
benefit of all parties in interest for one 
month after the petition was filed, the 
court held that the debtor-in-possession 
was an employer for purposes of WARN. 

On the other hand, a trustee whose 
sole function in the bankruptcy case is 
to liquidate a failed business for the 
benefit of creditors does not succeed to 
the notice obligations of the former 
employer because the fiduciary is not 
operating a“business enterprise” in the 
normal commercial sense.*! 

1) WARN Damages as Priority Wage 
Claims 

The courts which have addressed the 
issue of whether backpay under WARN 
is wages for the purposes of the Bank- 
ruptcy Code have found that, given the 
compensatory nature of backpay, it 
must be in the nature of wages under 
the Bankruptcy Code.*? Thus, WARN 
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damages may give rise to substantial 
wage priority claims under Bankruptcy 
Code §507(a)(3). 

For example, inJn re Cargo, Inc. , 138 
B.R. 923, 926 (Bankr. N.D. Iowa 1992), 
the debtor ceased operations prior to 
giving its employees the statutorily re- 
quired notice under WARN. Shortly 
thereafter, the debtor filed a Ch. 7 bank- 
ruptcy petition. In due course, the em- 
ployees of the debtor filed priority 
claims under Bankruptcy Code 
§507(a)(3) based upon their WARN 
damages. 

The trustee objected to the priority 
nature of the claims on the basis that 
WARN damages are more like penalties 
than they are like wages. In overruling 
the trustee’s objection and holding for 
the employees, the court concluded that 
WARN backpay damages were entitled 
to §507(a)(3) priority where the WARN 
violations, as in the Cargo case, took 
place within 90 days before the 
employer’s bankruptcy filing.® 

2) WARN Damages asAdministrative 
Claims 

Backpay under WARN is deemed to 
be earned at the date of termination.“ 
As a result, the court in Hanlin held 
that because the date of termination of 
the employees of the debtor had oc- 
curred postpetition, any backpay due 
for a WARN violation would be deemed 
earned postpetition, and therefore 
would be in the nature of wages for ser- 
vices rendered after the commencement 
of the case entitled to administrative 
expense status under Bankruptcy Code 
§§507(a)(1) and 503(b)(1). 

The Hanlin court concluded that even 
if the backpay awarded for a post- 
petition violation of WARN was not con- 
sidered wages for services rendered af- 
ter the commencement of the case, it 
would still be entitled to priority as an 
administrative claim. As stated by the 
court, “given the ‘decisive statutory ob- 
jective’ of ‘fairness to all persons hav- 
ing claims against an insolvent,’ per- 
sons injured by a debtor-in-possession 
in its continued operation of the debtor’s 
business are entitled to administrative 
priority.”“ 

Accordingly, debtors-in-possession 
and trustees who operate the business 
of the debtor post-petition for any pe- 
riod of time need to ensure compliance 
with WARN. If it appears that opera- 
tions will cease, or if liquidation is the 
ultimate goal of the case, the notice 
must be given. The consequences of the 
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The consequences of 
the failure to give the 
WARN notice can be 
disastrous in terms of 
the administrative 
claims which may 
arise to the detriment 
of unsecured creditors 
who may very well 


be denied any 
distribution as a result 


failure to give the WARN notice can be 
disastrous in terms of the administra- 
tive claims which may arise to the det- 
riment of unsecured creditors who may 
very well be denied any distribution as 
a result.Q 


1 The author expresses his appreciation for 
the invaluable contribution to this article by 
Andrew S. Hament. At the time this article 
was written, Mr. Hament was senior coun- 
sel to Harris Corporation GovernmentAero- 
space Systems Division. He currently is of 
counsel to Maguire, Voorhis & Wells, P.A., 
residing in the firm’s Melbourne office. 

2 In re Mr. Goodbuys of New York Corp., 
Inc., 164 B.R. 24 (Bankr. E.D.N.Y. 1994). 

3 Pursuant to WARN, the U.S. Department 
of Labor issued guidelines for implementa- 
tion of the WARN Act. 20 C.F.R. Part 639, et 
seq. The final regulations of the Department 
of Labor appear to meet the criteria of “sub- 
stantive rules and therefore, are entitled to 
the force and effect of law.” In re Mr. 
Goodbuys of New York Corp., Inc., 164 B.R. 
at 24; Chrysler Corporation v. Brown, 441 
U.S. 281, 282 (1979). 

#29 U.S.C. §2101(a)(1); 20 C.F.R. 
§639.3(a)(1); In re Old Electralloy Corpora- 
tion, 162 B.R. 121 (Bankr. W.D. Penn. 1993) 
(labor union failed to show that employer’s 
closing of plant resulted in loss of employ- 
ment for at least 50 full-time employees, as 
required to trigger employer’s advance no- 
tice obligation under WARN). 

5 Employers may attempt to circumvent 
the WARN requirements by staggering plan 
closings and layoffs to avoid giving the 
WARN notice. WARN addresses this prac- 
tice by providing for the aggregation of plant 
closing and layoffs occurring during any 90- 
day period (“Aggregation Rule”). 29 U.S.C. 
§2101(d). Under the Aggregation Rule, if an 
employer implements a layoff or plant clos- 
ing in any 90-day period on a staggered ba- 
sis, notice must nevertheless be given if the 
aggregate of the affected employees exceeds 
the minimum of the 50-employee/33 percent- 


of-workforce threshold for a “mass layoff,” 
or the 50 employee threshold for a “plant 
closing.” As discussed in Phelan, Employer / 
Employee Problems in Bankruptcy Cases, 
PLI Advanced Bankruptcy Workshop 1993 
(PLI Order No. A4-4408), the Aggregate Rule 
requires an employer to look ahead 90 days 
and behind 90 days to determine whether 
layoffs will in the aggregate for any 90-day 
period reach the minimum number for a 
plant closing or mass layoff and thus trig- 
ger the notice requirement. 20 C.F.R. 
§639.6(a)(1)(ii). On the other hand, if an 
employer can demonstrate that the stag- 
gered closings and layoffs were not an at- 
tempt to evade WARN and that the employ- 
ment losses for each group resulted from 
“separate and distinct actions and causes,” 
the notice is not required. 29 U.S.C. 
§2101(d). 

§ 29 U.S.C. §2101(a)(2). 

729 U.S.C. §2101(a)(3). If 500 or more 
employees are affected, the 33-percent re- 
quirement does not apply. 20 C.F.R. 
§639.3(C)(1)(ii). 

8 29 U.S.C. §1651, et seq. If a state has not 
established a dislocated worker unit, notice 
to the state’s governor will satisfy this re- 
quirement. 20 C.F.R. §639.6(c). 

® 29 U.S.C. §2102. If there is more than 
one such unit, the unit of local government 
which the employer shall notify is the unit 
of local government to which the employer 
paid the highest taxes for the year preced- 
ing the year for which the determination is 
made. 29 U.S.C. §2102. 

10 20 C.F.R. §639.8. 

The act states that “any person who is 
an employee of the seller (other than a part- 
time employee) as of the effective date of the 
sale shall be considered an employee of the 
purchaser immediately after the effective 
date of the sale.” 29 U.S.C. §2107(b). 

22 29 U.S.C. §2101(b)(1). 

13 20 C.F.R. §639.4(c)(2). 

4 29 U.S.C. §2103(1). 

8 20 C.F.R. §639.5(c)(2). 

16 20 C.F.R. §639.3(c)(2). 

17 29 U.S.C. §2103. 

18 29 U.S.C. §2102(b)(1); 20 C.F.R. §639.9. 

19 20 C.F.R. §639.9(a). 

20 29 U.S.C. §2102(b)(3); 20 C.F.R. §639.9. 

21 In re Old Electralloy Corporation, 162 
B.R. at 124. 

2 Td. 

23 Td. at 125. 

4 Td.; 20 C.F.R. §639.9. 

25 29 U.S.C. §2102(b)(3). 

26 In re Old Electralloy Corporation, 162 
B.R. at 126. 

27 29 U.S.C. §2102(b)(2)(A).A recent Florida 
case interpreting the “unforeseeable busi- 
ness circumstances” exception is Chestnut 
v. Stone Forest Industries, Inc., 817 F. Supp. 
932 (N.D. Fla. 1993) (the test is whether the 
employer conducted itself as would a simi- 
larly situated employer). 

28 In re Riker Industries, Inc., 151 B.R. 823, 
at 827 (Bank. N.D. Ohio 1993). 


Id. 

31 The nonexclusive examples given are a 
flood, earthquake, or drought “currently rav- 
aging the farmlands of the United States.” 
29 U.S.C. §2102(b)(2)(A). 
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32 29 U.S.C. §2102(b)(3); 20 C.F.R. §639.9. 
33 The courts are in conflict over whether 
this means “calendar” days or “work” days. 
The difference can be significant. Compare 
United Steelworkers of America v. North Star 
Steel Co., 5 F.3d 39 (3d Cir. 1993) (no section 
of WARN expressly refers to work days, thus, 
under the plain meaning of the statute, a 
violating employer is liable for backpay for 
each of the calendar days of the violation), 
with Carpenters Dist. Council v. Dillard De- 
partment Stores, Inc., 15 F.3d 1275 (5th Cir. 
1994) (determination of damages requires a 
calculation using the number of work days 
rather than calendar days since the use of 
calendar days would provide an employee 
with damages in excess of what he or she 
would have recovered had the plant re- 
mained open, or had the layoff been post- 
poned until the conclusion of the notice pe- 
riod). These cases, similar to the bankruptcy 
cases cited below, turn on whether these 
claims are characterized as wages or penal- 
ties. 
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WARN was destroyed as a result of negligence of 
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is entitled to recover ahead of general credi- 
tors). As noted by the court in Hanlin, the 
Reading decision is not limited to tort claims. 


34 29 U.S.C. §2104(a)(1). Rather, it applies to all “costs ordinarily in- 
35 29 U.S.C. §2104(a)(6). cident to operation of a business,” Reading, 
36 29 U.S.C. §2304(a)(3). 391 U.S. at 483, including damages for any 
37 29 U.S.C. §2104(a)(4). injuries caused by the debtor-in-possession. 
38 In re Old Electralloy Corporation, 162 See generally In re Charlesbank Laundry, 
B.R. at 126. Inc., 755 F.2d 200 (1st Cir. 1985) (damages 
“id. for breach of injunction against operation in 


© See, e.g., Hotel Employees Restaurant violation of zoning ordinance are given ad- 
Employees Int'l Union Local 54 v. Elsinore ministrative status); Carter-Wallace, Inc. v. 
Shore Assocs., 724 F. Supp. 333 (D.N.J. Davis-Edwards Pharmacal Corp., 443 F.2d 
1989). 867 (2d Cir. 1971) (applying Reading to dam- 
41 54 Fed. Reg. 16042, 16045 (1989). ages resulting from infringement of patent). 


WHEN YOU NEED 
EXPERTS WHO 
UNDERSTAND BOTH 
INSURANCE AND THE LAW... 

YOU NEED SIVER 


Siver Insurance Consultants brings an entirely new meaning to litigation support for 
lawyers handling insurance cases. Our professional staff includes senior consultants with both 
a law degree and insurance industry experience. This combination allows us to furnish both 
consultation and expert testimony. We can assist in developing theories of recovery and 
damages, anticipation of defenses, coverage interpretations, discovery strategy and in locating 
appropriate experts. : 

Typical Siver involvement may include: insurance industry custom and practice; bad faith, 
agent/broker malpractice; claims-made issues; products liability; premium controversies; 
insurer insolvency; directors’ and officers’ liability; controverted claims; and coverage disputes. 

Our counsel is particularly valuable to litigators because we actively consult with our clients 
on a daily basis concerning matters of property and liability insurance, risk management, 
employee benefits and life insurance. Therefore, our analyses and opinions are based on 
current and first-hand experience. a 

We suggest that you and your client will be well served to include Siver in the initial 
evaluation of any case involving insurance. First discussion and impressions offered without 


charge. 
For information contact: 
Edward W. Siver, CPCU, CLU or; 


Jim Marshall, JD, CPCU, ARM 

9400 Fourth Street North 

St. Petersburg, Florida 33702 

Telephone: (813) 577-2780 INSURANCE CONSULTANTS 
Facsimile: (813) 579-8692 SINCE 1970 


THE FLORIDA BAR JOURNAL/FEBRUARY 1996 43 


TRIAL LAWYERS FORUM 


The Medical Malpractice Statute of Limitations: 
Some Answers and Some Questions 


he time limitation for filing 
medical negligence claims 
in Florida is governed in the 
first instance by 
§95.11(4)(b).! This statute contains 
three separate time periods that may 
be applicable. First, the case must be 
commenced? within two years “from the 
time the incident is discovered, or 
should have been discovered with the 
exercise of due diligence.”* Because the 
date a patient discovered, or should 
have discovered, an incident of medical 
negligence may be many years follow- 
ing the actual medical treatment, the 
legislature also saw fit to impose a sec- 
ond limitation in the form of an abso- 
lute statute of repose. The statutory 
language thus continues, “in no event 
shall the action be commenced later 
than four years from the date of the 
incident or occurrence out of which the 
action accrued.” In order to avoid en- 
couraging concealment of negligent 
conduct by health care providers, the 
statute concludes with the third time 
period. In cases where the plaintiff can 
show that “fraud, concealment, or in- 
tentional misrepresentation of fact pre- 
vented the discovery of the injury 
within the four-year period, the period 
of limitations is extended forward two 
years ... but in no event to exceed 
seven years from the date the incident 
giving rise to the injury occurred.”® 
When statute of limitations issues 
arise in medical negligence cases, they 
most often involve the interpretation 
or application of the two-year limita- 
tions period, rather than the four-year 
or seven-year statute of repose. This 
article focuses on the impact of recent 
appellate decisions regarding the two- 
year statute of limitations, particularly 
addressing the kind of knowledge that 
will trigger the commencement of the 
two-year limitations period and who 


When statute of 
limitation issues 
arise in medical 
negligence cases, 
they most often 
involve the two-year 
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must have that knowledge before the 
clock will begin running. 


What Must Be Known? 

Many good trial lawyers were sur- 
prised in 1990 when the Florida Su- 
preme Court issued its decision in 
Barron v. Shapiro, 565 So. 2d 1319 
(Fla. 1990). That decision reaffirmed 
a principle first announced in Nardone 
v. Reynolds, 333 So. 2d 25 (1976), that 
the statute of limitations for filing med- 
ical negligence cases begins to run when 
the plaintiff has either notice of the neg- 
ligent act giving rise to the cause of ac- 
tion or notice of the physical injury that 
was caused by the negligent act. This 
principle has been referred to as the 
Nardone rule,® and the “discovery 
rule.” 

In Barron, the patient developed a 
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serious infection following an operation 
on his colon. He was heavily medicated 
for the infection, and within four 
months he was diagnosed as blind. 
Under these facts the Supreme Court, 
citing Nardone, held that the patient’s 
knowledge of his injury, which was 
blindness, was enough to start the 
clock ticking regardless of whether he 
had any reason to suspect the blind- 
ness was caused by his medical treat- 
ment. 

The resurrection of the Nardone rule 
in Barron caught litigants by surprise 
because statutory changes® and case 
law’ since the Nardone decision in 1976 
suggested that a plaintiff must have 
actual or constructive knowledge of 
both the injury and the negligent act, 
not just one or the other, in order to 
start the limitations period. 

Strict application of the Nardone 
rule could have harsh results for plain- 
tiffs in a number of circumstances. 
Many times a particular disease pro- 
cess results in medical complications, 
including significant permanent injury 
or even death, without negligence hav- 
ing occurred. Defense lawyers often 
raise this argument during voir dire, 
trying to condition prospective jurors 
that, just because a patient died or 
became disabled, they should not con- 
clude that malpractice had occurred. 
Numerous cases are defended on the 
same ground. There may be nothing 
about an injury or death, standing 
alone, to remotely suggest to the pa- 
tient or the patient’s family that there 
was medical negligence in treating the 
patient, yet the Nardone rule starts the 
clock ticking on the two-year limita- 
tions period for filing a claim as soon 
as the injury or death occurs. In many 
cases of medical negligence, this rule 
effectively creates a two-year statute 
of repose simply because injury often 


occurs at the time the negligence is 
committed, or promptly thereafter. 

After the Nardone rule was revived 
by Barron, several district courts of ap- 
peal were reluctant to strictly apply 
the rule.’° Recognizing that reluctance, 
and the severe application of the rule 
in certain cases, the Florida Supreme 
Court revisited the issue in 1993. 

In Tanner v. Hartog, 618 So. 2d 177 
(Fla. 1993), the Supreme Court an- 
nounced it was “determined to place 
an interpretation on the Nardone rule 
designed to ameliorate the harsh re- 
sults which can sometimes occur by its 
strict application.” The court ac- 
knowledged the unjust result the 
Nardone rule caused in situations 
where the adverse consequences of 
which the plaintiff had knowledge of- 
ten also occurred as a result of natu- 
ral causes not related to negligent con- 
duct. The court further recognized that 
the Nardone rule strained the doctor- 
patient relationship by requiring a pa- 
tient to make an early investigation of 
the possibility of malpractice whenever 
something unfortunate happens in the 
course of medical treatment. The court 
then held that henceforth the knowl- 
edge required to trigger the commence- 
ment of the statute of limitations 
would be “not only knowledge of the 
injury, but also knowledge that there 
is a reasonable possibility that the in- 
jury was caused by medical malprac- 
tice.”!? 

Tanner acknowledged that the new 
rule would make it much more diffi- 
cult for a judge to decide as a matter 
of law when the statute of limitations 
begins to run, so the issue would now 
more often require the jury’s input as 
fact-finder.* It was noted, however, 
that there is still a four-year statute 
of repose for medical negligence claims, 
which creates an absolute bar to bring- 
ing the action; the statute of repose is 
measured four years from the date the 
medical negligence occurred, irrespec- 
tive of anyone’s actual or constructive 
knowledge. Because in most cases the 
date the medical negligence occurred 
will be undisputed, the application of 
the four-year statute of repose will gen- 
erally still be a matter of law for the 
court to decide.* 

The practical effect of the Tanner 
rule for plaintiffs may be that, for most 
types of cases, the two-year statute of 
limitations is of little concern, and only 
the four-year statute of repose, mea- 


sured from the date of the negligent 
act, will be critical. In the past it was 
easy for a defense lawyer to argue to a 
judge on a motion for summary judg- 
ment that, irrespective of whether the 
defendant was negligent, the plaintiff 
must lose because he or she technically 
filed the case too late, i.e., the plaintiff 
filed it more than two years after he or 
she knew or reasonably should have 
known of the injury. It will be much 
more difficult to argue to a jury that the 
case was filed too late because the plain- 
tiff knew or should have known of the 
injury, and also the reasonable possi- 
bility there was negligence. What would 
the defense lawyer argue at the close of 
trial? “Members of the jury, I submit to 
you that the overwhelming evidence in 
this case is that Dr. Doe was not negli- 
gent; but if you think he was negligent, 
clearly his negligence was so obvious 
that the plaintiff should have realized 
it shortly after it occurred.” 

Of course, no defense lawyer would 
make his or her argument quite this 
way, but every defense lawyer should 
recognize that the plaintiff’s lawyer will 
recharacterize the defense argument in 
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this manner. Only if the defense is con- 
ceding liability will the statute of limi- 
tations defense be a straightforward 
argument to a jury. Even then, however, 
it will be a difficult argument on which 
to prevail, because of the natural reluc- 
tance of jurors to exonerate an admit- 
tedly negligent defendant based on a 
technicality. On the other hand, as 
pointed out by the court in Tanner, the 
four-year statute of repose remains a 
powerful weapon in the hands of a de- 
fendant and is an absolute bar for dila- 
tory plaintiffs. 

In 1992, the Florida Supreme Court 
addressed the application of the four- 
year statute of repose in Kush v. Lloyd, 
616 So. 2d 415 (Fla. 1992). The plain- 
tiffs were the parents of successive 
children born with significant deformi- 
ties. When the first child was born, the 
physicians allegedly misinformed the 
parents about the cause of his defor- 
mities, telling the parents their baby 
suffered an accident of nature and not 
a genetic deformity, and that it was 
safe to have a second child. Approxi- 
mately nine years after the negligent 
diagnosis of the cause of the deformity 


OVERSEAS MANAGEMENT COMPANY (OMC), with 40 years experience as an 
international management service company, has provided its broad and 

select clientele with valuable confidential and high quality service in all phases 
of international business. Through its worldwide network of offices and qualified 
staff of over 60 specialists, OMC offers the following services: 


e Company formation and management 


e Company searches 


e Coordination of legal opinions 
e Certificates of Good Standing 


e Company redomicilation 
e Ready-made corporations 


e Secretarial and administrative support 


e Consulting and management 


e Company accounting 


THE FLORIDA BAR JOURNAL/FEBRUARY 1996 


+ 
j TERNAIT HINAL CORP. 
Ftorida 
(305) 374-4474 
‘ 


to the first child, the plaintiffs had a 
second child who was also significantly 
deformed. They had him tested and 
only then learned the defendants had 
given them erroneous information 
about the cause of the injuries to the 
first child. The parents brought suit 
alleging wrongful birth and wrongful 
life damages resulting from the birth 
of the second child. The Third District 
Court of Appeal had determined that 
strictly applying the four-year statute 
of repose to these facts would cut off 
the plaintiffs’ access to the courts be- 
fore their cause of action even accrued. 
The damages did not occur until the 
second child was born, nine years af- 
ter the act of negligence. The district 
court felt this violated the plaintiffs’ 
right of access to the courts.’* The Su- 
preme Court reversed, in a majority 
opinion that found the four-year stat- 
ute of repose constitutional even 
though it prevented a cause of action 
from being pursued before the cause 
of action had even accrued, or was 
known to the injured person.”” 

Thus, plaintiff’s knowledge, and 
whether the tort is even complete, has 


been ruled irrelevant under the stat- 
ute of repose. This is a harsh rule for 
the hapless plaintiff who finds himself 
or herself without a legal remedy be- 
fore even knowing, or having any rea- 
son to know, the plaintiff or his or her 
family member has been harmed by the 
negligence of another. 


Whose Knowledge Suffices? 

While Tanner returns to what some 
would call the more just rule as to the 
type of knowledge needed in order to 
trigger the start of the two-year medi- 
cal negligence statute of limitations, it 
provides little guidance concerning 
whose knowledge starts the statute 
running. 

One little-noticed Florida case that 
considered this issue was Arthur v. 
Unicare Health Facilities, Inc. , 602 So. 
2d 596 (Fla. 2d DCA 1992). This medi- 
cal negligence case involved claims for 
both personal injury and wrongful 
death. The patient was an elderly 
gentleman who allegedly sustained 
decubitus ulcers, resulting in infection, 
amputation of his leg, and ultimately 
death, as a result of the defendant’s 
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negligence.'* There was considerable 
doubt whether the plaintiff himself 
“knew” of the negligence, or even the 
injury, because he was deaf, blind, se- 
nile, and out of touch with his sur- 
roundings and reality.’® The first ques- 
tion addressed by the court was, under 


- those facts, whether the patient him- 


self could have sufficient notice of the 
injury or negligence to trigger the two- 
year statute of limitations running. 
The court recognized this presented a 
factual setting yet to be addressed by 
a Florida court.” Because the patient 
had little or no awareness of his con- 
dition or the acts or omissions of those 
around him, the Second District held 
this created a jury question as to his 
capacity to perceive the incident or in- 
jury, thus precluding a summary de- 
fense judgment on that issue. 

A second significant issue addressed 
by Arthur also was novel. The issue 
was whether the knowledge of the 
patient’s adult son, who had actual 
knowledge of his father’s decubitus 
ulcers at the time, was sufficient to 
trigger the start of the two-year stat- 
ute of limitations. The case was de- 
cided under the Nardone rule, so 
knowledge of the injury would have 
been sufficient to trigger the statute 
so long as the son’s knowledge could 
be imputed to the patient. Indeed, not 
only did the adult son know of the in- 
juries, he had a power of attorney 
which arguably would have allowed 
him to bring suit for his father. The 
Second District held that the son’s 
knowledge could not be imputed to his 
father under these circumstances, and 
that this also constituted grounds upon 
which to reverse the summary judg- 
ment for the defendants.” The court 
reasoned that the senile patient had 
not been declared legally incompetent 
and his son had not been appointed his 
legal guardian. Since the son was not 
the legal guardian, he had no duty to 
bring a claim on behalf of his father. 
The court distinguished the circum- 
stance when a parent, as legal guard- 
ian, has a legal right and a duty to 
bring an action on behalf of an injured 
child. With an emancipated adult, the 
court found that neither family nor 
friends have such a duty, and conse- 
quently notice to them of injury or pos- 
sible malpractice cannot be imputed to 
the adult patient.” The court was also 
unconvinced the power of attorney con- 
ferred a right on behalf of the adult 
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son to bring a suit, but nevertheless 
concluded it conferred no duty to bring 
a suit, and so would not result in im- 
puted notice to the patient in any 
event.”* 

This case creates intriguing ques- 
tions that will arise in some of the most 
sizeable medical negligence cases: 
those involving significant brain dam- 
age or death. In any case where brain 
damage occurs to an emancipated 
adult, rendering him or her incompe- 
tent, the issue of whose knowledge 
starts the two-year clock ticking may 
become paramount. Under the Arthur 
rationale, the patient would have no 
notice of what happened because the 
patient lacks sufficient awareness due 
to brain damage. Until a legal guard- 
ianship is established, who has a duty 
to bring a cause of action on behalf of 
that person? It is possible that if there 
is a spouse, a court will conclude the 
spouse has an obligation to pursue both 
the guardianship and the cause of ac- 
tion. No Florida case has held this so 
far and it is unclear from the Arthur 
opinion whether the elderly patient 
had a surviving spouse, whether the 
spouse had relevant knowledge, and 
whether the court included the spouse 
when it stated that “family members” 
had no duty to bring an action for the 
patient. Considering that not all mar- 
riages are blissful, arguably it would 
be inappropriate to find the noninjured 
spouse’s notice sufficient to cut off a 
cause of action for the injured spouse. 
Perhaps the consortium claim should 
be lost, but it could be argued that 
there is no justification for a rule re- 
sulting in the forfeiture of the injured 
spouse’s own cause of action. 

Another reason it might be said that 
a spouse of an injured adult has no 
duty, but the parent of an injured mi- 
nor does, is because of the differences 
in the legal disability. The law auto- 
matically creates a legal disability for 
a minor,” due solely to the minor’s age, 
and then automatically recognizes the 
natural parents as natural guardians, 
before the injury ever occurs. But for 
an unemancipated adult, the law gen- 
erally assumes legal competence, not 
incompetence, until proven otherwise 
in court. Until legal incompetence is 
proven, one spouse normally has no le- 
gal right to file suit for another. Pre- 
sumably if there is no right to act for 
another, there can be no duty to act ei- 
ther. 


If there is no spouse, the result 
seems clear under Arthur: No other 
family member has a duty either to be- 
come the guardian or to pursue a case. 
Therefore, the family’s knowledge of the 
incident causing the brain damage is 
irrelevant for statute of limitations pur- 
poses, at least until one of them be- 
comes appointed legal guardian.* 

Similar questions arise when one con- 
siders the two-year statute of limita- 
tions in a wrongful death case. These 
cases may only be brought by a court- 
appointed personal representative of 
the estate, who files suit on behalf of 
the estate and each family member 
considered a “survivor.”** While pro- 
bate statutes provide for family pref- 
erences in appointment as personal 
representative,” there is no obligation 
to accept an appointment. Conse- 
quently, the knowledge of any particu- 
lar family member about the medical 
incident would also be irrelevant un- 
der Arthur. 

Perhaps in adult brain damage cases 
and wrongful death cases there simply 
can be no commencement of the two- 
year statute of limitations until the ac- 


tual appointment of a legal or personal 
representative. While this may seem 
unfair to the defendant health care pro- 
vider, any other rule arguably would be 
even more unfair to certain plaintiffs. 
The four-year statute of repose none- 
theless prevents inordinate delay. 


Conclusion 

The application of the medical neg- 
ligence statute of limitations is still 
evolving in Florida. While Tanner, 
through the easing of the Nardone rule, 
provides some relief to plaintiffs, Kush 
and the absolute four-year statute of 
repose protect health care providers in 
a way no other class of defendants is 
protected. Future cases will explore the 
ramifications of Arthur, including the 
question of who must have notice to 
trigger the two-year limitations period. 

After this article was submitted for 
publication, the Fourth District Court 
of Appeal issued its decision in Stone 
v. Rosenthal, ___ So. 2d ___, 20 Fla. L. 
Weekly D2578 (Fla. 4th DCA 1995), 
which involved an adult patient who 
became comatose at the time of the 
purported medical negligence. The pa- 
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tient later died, and his wife was ap- 
pointed personal representative of his 
estate. Citing Arthur, the court held 
that the patient, while living, could not 
possibly have knowledge that would 
trigger the two-year statute of limita- 
tions because of his comatose condi- 
tion. His wife’s knowledge while he was 
still alive was found to be irrelevant 
because she did not stand in any rep- 
resentative capacity charged with a 
duty to bring an action to protect her 
husband’s property rights. The court 
stated that unless a person with the 
requisite knowledge was appointed 
guardian of the property while the pa- 
tient was still living, the two-year stat- 
ute of limitations could not begin to run 
until after the patient died and a per- 
sonal representative of his estate was 
appointed.Q 


1 The text of Fia. Stat. §95.11(4)(b) (1993), 
reads in its entirety: 

“(b) An action for medical malpractice 
shall be commenced within 2 years from the 
time the incident giving rise to the action 
occurred or within 2 years from the time the 
incident is discovered, or should have been 
discovered with the exercise of due diligence; 
however, in no event shall the action be com- 
menced later than 4 years from the date of 
the incident or occurrence out of which the 
action accrued. An “action for medical mal- 
practice” is defined as a claim in tort or in 
contract for damages because of the death, 
injury, or monetary loss to any person aris- 
ing out of any medical, dental, or physical 
diagnosis, treatment, or care by any provider 
of health care. The limitation of actions 
within this subsection shall be limited to the 
health care provider and persons in privity 
with the provider of health care. In those 
actions covered by this paragraph in which 
it can be shown that fraud, concealment, or 
intentional misrepresentation of fact pre- 
vented the discovery of the injury within the 
4-year period, the period of limitations is ex- 
tended forward 2 years from the time that 
the injury is discovered or should have been 
discovered with the exercise of due diligence, 
but in no event to exceed 7 years from the 
date of the incident giving rise to the injury 
occurred.” 

2 Medical negligence claims are initially 
commenced by the serving of a notice of in- 
tent to initiate litigation pursuant to FLa. 
Stat. §766.106 (1993). There are statute of 
limitations tolling periods provided for in 
F1a. Stat. §766.106(4) and §766.104(2), which 
are beyond the scope of this article. 

3 Fra. Stat. §95.11(4)(b). 

4 Id. 


5 Id. Left for another article, and further 
case development, is the question of what 
actually constitutes “fraud, concealment, or 
misrepresentation” required by the statute 
to extend the four-year statute of limitations 
to seven years. Query whether fraud, con- 
cealment, and misrepresentation are three 
different types of conduct. 

6 Tanner v. Hartog, 618 So. 2d 177, at 179 
(Fla. 1993). 

7 Arthur v. Unicare Health Facilities, 602 
So. 2d 596, at 598 (Fla. 2d D.C.A. 1992). 

®§ Fra. Star. §95.11(4) was amended twice 
subsequent to the incident giving rise to the 
medical negligence cause of action in 
Nardone v. Reynolds, 335 So. 2d 25 (1976), 
and prior to the decision itself. Id. at 32, n.4. 

® See, e.g., Moore v. Morris, 475 So. 2d 666 
(Fla. 1985), which suggests that mere knowl- 
edge of the adverse result, standing alone, 
does not necessarily trigger the running of 
the statute of limitations. 

10 Menendez v. Public Health Trust, 566 So. 
2d 279, 282 n.3 (Fla. 3d D.C.A. 1990), ap- 
proved, 584 So. 2d 567 (Fla. 1991), “[a] de- 
fect at birth does not necessarily put the 
parents on notice of injury and possible neg- 
ligence”; Southern Neurological Associates 
v. Fine, 591 So. 2d 252, 256 (Fla. 4th D.C.A. 
1991), “Knowledge that one suffered injury 
... need not constitute notice of negligence 
or injury caused by negligence”; Norsworthy 
v. Holmes Regional Medical Center, Inc., 598 
So. 2d 105, 107 (Fla. 5th D.C.A. 1992), af- 
firmed, 618 So. 2d 186 (Fla. 1993), “Perhaps 
we read .. . Barron too optimistically, but 
we believe those cases simply stand for the 
proposition that when the nature of the 
bodily damage that occurs during medical 
treatment is such that, in and of itself, it com- 
municates the possibility of medical negli- 
gence, then the statute of limitations begins 
to run”; Rogers v. Ruiz, 594 So. 2d 756, 772 
(Fla. 2d D.C.A. 1991) (Parker, J., concurring), 
“It is my belief that . . . [the Nardone rule] 
rips at the very fabric of our society .. . Once 
the body is in the ground . . . the grieving 
family member . . . should retain an attor- 
ney immediately and start subpoenaing 
medical records.” 


11 Tanner, 618 So. 2d at 181. 
12 Td. 

18 Td. at 182. 

“ Id. 


15 “Wrongful birth” is a cause of action in- 
volving an impaired child where the parents 
allege that negligent conduct deprived them 
of the ability or knowledge to avoid becom- 
ing pregnant or to terminate the pregnancy 
before the injured child is born. The cause of 
action is for the parents, involving their 
emotional damages and the extraordinary 
expenses of raising the child. “Wrongful life” 
is a cause of action on behalf of the child born 
with birth defects, alleging the child’s birth 
should not have occurred. “Wrongful life” is 
not a recognized tort in Florida. Kush v. 
Lloyd, 616 So. 2d 415, at 417 n.3 (Fla. 1992). 

16 Lloyd v. North Broward Hospital District, 
570 So. 2d 984, at 986-87 (Fla. 3d D.C.A. 
1990). 


17 Kush, 616 So. 2d at 419. 
18 The complaint alleged the negligence 
caused his injuries and death or, alterna- 
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tively, the negligence caused his injuries but 
he died of natural unrelated causes. Arthur, 
602 So. 2d at 598. 

19 Td. at 599. 

21 Id. 

2 Td. 

24 Guardianship law defines “incompetent” 
as a person who, because of minority, men- 
tal illness, mental retardation, senility, ex- 
cessive use of drugs or alcohol, or other 
physical or mental incapacity, is incapable 
of either managing property or caring for 
himself or herself, or both. Fra. Star. 
§744.102(5) (1993). 

25 If a family member with prior knowledge 
becomes appointed guardian, query whether 
the two-year clock begins anew then, or 
whether any prior period of time with knowl- 
edge gets deducted. If it is the latter, the re- 
sult is the same as imputing the person’s 
early knowledge to the patient. If this be- 
comes the rule, it could perhaps be avoided 
by enterprising lawyers by appointing a 
guardian with no knowledge, or more recent 
knowledge. 

26 Fra. Stat. §768.20 (1993). 

27 Fra. Stat. §733.301 (1993). 
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TAX LAW NOTES 


To Amend or Not To Amend? 
The Wisdom of Correcting Tax Return Errors 


erhaps the most perplexing 

issue for an attorney is what 

course to pursue after the at- 

torney learns from a client 
that a previously filed tax return either 
underreported income or overstated de- 
ductions. The issue of whether to file 
an amended return may arise in con- 
nection with the dissolution of a mar- 
riage, a corporate breakup, when a 
mortgage or other loan is sought, or sim- 
ply upon the exercise of a client’s con- 
science after the passage of time. The 
twin response of recommending the fil- 
ing of an accurate amended return or 
considering whether to withdraw from 
the representation if the client refuses 
to do so may unnecessarily either cost 
the attorney the client or expose the cli- 
ent to either civil penalties or, even 
worse, to criminal prosecution. 

An amended return is an admission 
that the taxpayer’s original return was 
inaccurate. A fully completed amended 
return waives the Fifth Amendment 
privilege with respect to the informa- 
tion revealed and may provide leads 
both for tax- and for nontax-related 
crimes. For example, a tax and money- 
laundering investigation could be trig- 
gered by disclosing a foreign bank ac- 
count or foreign interest income since 
questions would necessarily arise as to 
the method by which the taxpayer 
transported the funds offshore and the 
source of the funds for the offshore bank 
account. 

Any client will expect counsel to be 
prepared to discuss the consequences 
of filing or failing to file amended tax 
returns in situations where the client 
is under audit or criminal tax investi- 
gation. While the scope of these issues 
sweeps broadly and cannot be covered 
in the limited space available, this ar- 
ticle will briefly explore an attorney’s 
obligations to the federal government 
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and the attorney’s client, and discuss 
various concerns which arise in connec- 
tion with the decision to file and in the 
filing of amended returns. 


Taxpayers’ Obligations 
Taxpayers are legally required to re- 
port their true and correct income on a 
return and may not file a return with a 
material falsehood.” No code provision, 
however, requires the filing of amended 
returns.’ Treasury Regulations §1.451- 
1(a) and §1.461-1(a) provide that when 
a taxpayer ascertains that an item 
should have been included in gross in- 
come or that a deduction was improp- 
erly included in a prior taxable year, 
that the taxpayer should, if within the 
applicable limitations, file an amended 


return and pay any additional tax due.* 
In Badaracco v. Commissioner, 464 U.S. 
386, 393 (1984), while dealing with an 
issue with respect to the statute of limi- 
tations, the Supreme Court stated, “the 
Internal Revenue Code does not explic- 
itly provide either for a taxpayer’s fil- 
ing, or for the Commissioner’s accep- 
tance, of an amended return; instead, 
an amended return is a creature of ad- 
ministrative origin and grace.” 

Nevertheless, it has become an ac- 
cepted practice by accountants and at- 
torneys to recommend the filing of 
amended returns in circumstances 
where an innocent error has occurred 
and often when the original return is 
incomplete or inaccurate. 


Attorneys’ Obligations 

The counsel who learns of a prior er- 
ror has professional obligations that 
run both to the client and to the federal 
government. Practice before the Trea- 
sury Department, including the Inter- 
nal Revenue Service, is governed by 
regulations contained in Title 31, Part 
10 of the Code of Federal Regulations. 
Treasury Circular 230 requires that an 
attorney who knows that a client has 
made an error or omission from a re- 
turn advise the client promptly of the 
fact of the error or omission. Specifi- 
cally, the regulation provides: 


Each attorney, certified public accountant, 
enrolled agent, or enrolled actuary who, hav- 
ing been retained by a client with respect to 
a matter administered by the Internal Rev- 
enue Service, knows that the client has not 
complied with the revenue laws of the United 
States or has made an error in or omission 
from any return, document, affidavit, or 
other paper which the client is required by 
the revenue laws of the United States to ex- 
ecute, shall advise the client promptly of the 
fact of such noncompliance, error, or omis- 
sion.® 


Although not provided for in the regu- 
lations, one commentator has stated 
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that the attorney is obligated under the 
provisions to advise the client “that 
Treasury Regulations state that he 
should file an amended return and pay 
the tax due for the earlier year.” It 
should be permissible to further inform 
the client that the Supreme Court has 
stated that IRS regulations do not le- 
gally require the filing of amended re- 
turns.*® 

Separately, the attorney also should 
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discuss the impact of the filing of an 
amended return. While the use of 
amended returns as evidence in civil 
proceedings and/or criminal prosecu- 
tions is not totally clear,’ the filing of 
an amended return at a basic level is 
an admission of inaccurate prior report- 
ing for the year in which the amended 
return is made. It should, therefore, be 
permissible and advisable to inform the 
client that he or she is under no obliga- 
tion to make a disclosure by way of an 
amended return admission which might 
result in self-incrimination by reveal- 
ing that an inaccurate or false return 
was originally filed. 

Counsel also has a duty not to mis- 
lead the IRS. This duty will arise when 
an audit or investigation is underway 
and the attorney is provided informa- 
tion with respect to the inaccuracy of 
the prior year’s filing positions. In an 
opinion on professional ethics, the 
American Bar Association has stated 
that while an attorney may not mislead 
the Service, he or she does not have to 
reveal the weaknesses of the client’s 
case. ABA Formal Opinion 314 provides: 


In practice before the Internal Revenue Ser- 
vice, which is itself an adversary party 
rather than a judicial tribunal, the lawyer 
is under a duty not to mislead the Service, 
either by misstatement, silence, or through 
his client, but is under no duty to disclose 
the weaknesses of his client’s case. He must 
be candid and fair, and his defense of his cli- 
ent must be exercised within the bounds of 
the law without resort to any matter or fraud 
or chicane.® 


Difficult situations may arise either 
when: 1) a subsequent year’s return re- 
lies on a position erroneously taken in 
an earlier year, or 2) an IRS audit is 
underway where factual representa- 
tions have been made to the auditing 
agent and counsel later discovers they 
are inaccurate. The former situation 
has a straightforward answer in that 
the attorney cannot participate in rec- 
ommending positions or preparing a 
current year’s return which is false as 
a result of inaccurate positions asserted 
in earlier years. This would include situ- 
ations where an improper deduction 
resulted in a loss carryforward and/or 
the basis of property for depreciation 
purposes was inaccurate as a result of 
improper deductions. In the latter situ- 
ation where an audit is underway, a 
determination of whether the represen- 
tations are, in fact, misleading to the 
Service requiring the withdrawal of 
counsel must be made on a case-by-case 
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basis. 


Should the Taxpayer Amend? 

As discussed above, the current state 
of the legal and ethical requirements is 
that the attorney should recommend 
the filing of amended returns, but the 
client need not follow the recommenda- 
tion. In this “gray area,” should the at- 
torney press for the amendment, how 
should the amendment be made, and 
what are the possible consequences of 
the amendment of a return? Little has 
been written on this subject and even 
fewer answers have been provided." A 
few basic issues will be explored. 

1) Voluntary Disclosure 

Assume that your client has con- 
sulted you in connection with the sale 
of his or her business and states that 
he or she either intentionally under-re- 
ported income or overstated deductions 
on a return still within the criminal 
statute of limitations. Your client seeks 
your advice in negotiating a fair sales 
price which would require revealing to 
the buyer the true income for prior 
years. Under these circumstances, the 
filing of amended returns might be con- 
sidered. One advantage to filing an 
amended return is that it could be con- 
sidered a “voluntary disclosure” thereby 
minimizing the risk of a criminal inves- 
tigation and prosecution. The filing of 
amended returns, however, does not 
ensure a “free pass” from prosecution. 

The IRS abandoned its formal volun- 
tary disclosure policy in 1952. The IRS 
merely will consider a voluntary disclo- 
sure “along with all other factors in the 
case in determining whether a crimi- 
nal prosecution will be reeommended.”* 

Avoluntary disclosure thus does not, 
by itself, guarantee immunity from 
prosecution for knowingly filing an 
original false return” and there is at 
least one reported decision sustaining 
a conviction after amended returns 
were filed.'® Clearly, the policy does not 
include amended returns filed after the 
initiation of an audit by a revenue agent 
or a criminal investigation by the Crimi- 
nal Investigation Division. Criminal 
prosecutions after the filing of amended 
tax returns are rare, however, since it 
is normally an unattractive case for the 
government to present. 

2) Amended Return May Trigger 
IRS Inquiry 

The filing of one or more amended 
returns may trigger an audit.which oth- 
erwise might not have occurred given 
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the low IRS audit percentage in recent 
years. A civil audit could lead to the 
imposition of interest and penalties 
and/or result in a referral for criminal 
prosecution, especially if the tax dollars 
involved are significant or involve 
underreporting for several years. The 
audit also could result in the opening 
of prior tax years otherwise closed to 
civil examination if fraud is discovered. 

As noted earlier, the audit could re- 
sult in inquiries as to source(s) of in- 
come which could lead to a broader in- 
quiry into the nature of the taxpayer’s 
background and activities resulting in 
possible nontax currency, money laun- 
dering, or other charges. For example, 
an amended return reporting a kick- 
back by a purchasing agent would re- 
sult in a criminal tax investigation and 
an investigation of commercial bribery 
resulting in the kickback which could 
be charged as a mail fraud offense. 

3) Admissions and the Fifth Amend- 
ment 

An amended return is an admission 
that the original return was inaccurate. 
The government will be relieved of the 
burden of proving the amount owed 
through the use of the return. For crimi- 
nal purposes, at least one circuit court 
of appeals has held that the amended 
return by itself cannot provide an in- 
ference of fraud, but only supports an 
inference of mistake.’* For civil pur- 
poses, disclosure of the prior omission 
by filing the amended return may be 
considered probative of the presence or 
absence of fraudulent intent" and does 
not prevent imposition of a civil fraud 
penalty.® 

The most difficult situation will arise 
where the unreported income came 
from an illegal source which could re- 
sult in a prosecution of the taxpayer for 
a nontax offense. How can the client 
amend under these circumstances with- 
out implicating himself or herself in ad- 
ditional crimes? In United States v. 
Sullivan, 274 U.S. 259, 263-4 (1927), the 
Supreme Court stated that the Fifth 
Amendment does not relieve a taxpayer 
from the obligation to file but permits 
the taxpayer to raise the privilege on 
the return itself if the answer would 
incriminate. Most courts since Sullivan 
have held that the taxpayer may val- 
idly invoke the privilege with respect 
to the source of income reported on a 
return and several courts have sug- 
gested that the FifthAmendment privi- 
lege may even be asserted as to 


amount.” 

Commentators have discussed the 
exceptionally difficult issues that the 
filing of amended returns raises in these 
circumstances without providing any 
comfort to the attorney confronted with 
these problems. Recommended options 
include, inter alia, filing an amendment 
return asserting the Fifth Amendment 
as to the source of the income, filing a 
return asserting the privilege as to the 
amount and the source of the income, 
and not filing an amended return but 
paying money into the Service either 
through a John Doe account, through 
counsel, or directly.”” However, even the 
act of payment may provide evidence 
as to the source of funds if not done on 
an anonymous basis. The practitioner, 
in these circumstances, must balance 
his or her own ethical obligations while 
attempting to minimize risk to the cli- 
ent of criminal investigation and pros- 
ecution. 


Who Should Prepare the 
Amended Return? 

If there is no audit or if it is other- 
wise decided that the amended return 


should be filed, the next question is who 
should prepare it. Counsel should not 
prepare the return since tax return 
preparation is not within the attorney- 
client privilege.” It is often recom- 
mended in such situations that a Kovel 
accountant be hired by the attorney, 
who would be acting under the attor- 
ney-client privilege to compile informa- 
tion for, but not file, the return.” 

The accountant, acting on behalf of 
the attorney, can prepare his or her own 
calculations of the understatement of 
income or the overstatement of deduc- 
tions without fear, under most circum- 
stances, that the communications 
would be revealed to the government. 
The calculations then may be shared 
with the client in order to determine 
that an accurate amended return is 
filed. The safest course in these circum- 
stances is to provide a second accoun- 
tant with the information necessary in 
order to prepare the amended returns 
and to file the amended returns. 


Conclusion 
This article has provided a brief over- 
view of the myriad of issues facing the 
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attorney when informed that a prior 
return is inaccurate. Each case must be 
considered in light of its own facts and 
circumstances and the attorney must 
be mindful of his or her own obligations 
to the government and the attorney’s 
client. Any strategy should be carefully 
considered and thought out because of 
the problems and potentially serious 
consequences to the client inherent in 
this area.O 
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ENVIRONMENTAL LAVV 


Without “Rebecca,” Cost-Effective Environmental 
Cleanup Is an Oxymoron at 
Florida’s Petroleum Contamination Sites 


n oxymoron is a rhetorical 

figure in which incongruous 

or contradictory terms are 

combined as in “deafening 
silence.”! Unfortunately, the 1995 leg- 
islative sessions rendered “cost-effective 
environmental cleanup” of petroleum 
contamination sites a profound oxymo- 
ron in Florida. At the end of the 1995 
regular session, the Florida Legis- 
lature’s silence on the new tanks bill 
was deafening. By their silence, the leg- 
islators performed a disservice to 
Florida’s environment, to cleanup con- 
tractors, to owners of petroleum con- 
taminated property, and to Florida’s 
taxpayers. The legislature’s 1995 inac- 
tion is a stark contradiction of its prior 
enactments. 

In 1986, §376.3071(4) was added to 
the Florida Statutes, establishing uses 
of the Inland Protection Trust Fund 
(IPTF) for cleanup of petroleum con- 
tamination sites in Florida.” This stat- 
ute provides that cleanup of petroleum 
contamination sites shall be done “us- 
ing the most cost-effective alternative 
that is technologically feasible and re- 
liable, and that provides adequate pro- 
tection of the public health, safety and 
welfare and minimizes environmental 
damage... .”* From 1986 to 1994, great 
progress was being made in cleanup of 
petroleum contamination sites, but 
there was concern that the programs 
previously created by the legislature 
lacked efficiency. 

In 1994, the Florida Petroleum Effi- 
ciency Task Force (PETF) was charged 
by the legislature to “make recommen- 
dations to the secretary on ways to im- 
prove the efficiency of the petroleum 
restoration programs in reduced dupli- 
cation of efforts and reduced paperwork, 
ways to improve coordination of tasks 
and responsibilities, and the cost to ben- 
efit of the standards required by Chap- 


RBCA provides for 
the use of different 
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which are matched 
to site conditions 
while remaining 
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ter 17-770, Florida Administrative 
Code.”* The PETF met on nine occasions 
during 1994 and published the results 
of its efforts. The final report of the 
PETF included a recommendation that 
Florida improve the cost-effectiveness 
of its petroleum contamination cleanup 
effort by adopting risk-based corrective 
actions (RBCA) for petroleum contami- 
nation sites.5 


What Is RBCA? 

Risk-based corrective actions, re- 
ferred to using the acronym “RBCA” 
pronounced “Rebecca,” is a decision- 
making process for determining the 
appropriate level of cleanup for petro- 
leum contaminated soil and groundwa- 
ter based on protection of human health 
and the environment. For purposes of 
this article, RBCA is limited to petro- 


leum contamination sites and to the 
standard published by the American 
Society of Testing and Materials 
(ASTM).° RBCA is approved and recom- 
mended by the U.S. Environmental Pro- 
tection Agency (USEPA).’ 

RBCA for petroleum contamination 
sites, as proposed by ASTM, contains 
three tiers. The decision to proceed from 
one tier to the next is based on a judg- 
ment that the lower tier corrective ac- 
tion goals are not appropriate.’ Com- 
parison of the cost of achieving the 
lower tier corrective action goals with 
the cost for assessment and proof for 
the next higher tier are considered in 
weighing the probability that the next 
higher tier’s site-specific goals will re- 
sult in a more cost-effective cleanup, 
while remaining protective of human 
health and the environment. 


Advantages of RBCA 

1) RBCA provides for the use of dif- 
ferent tiers with different cleanup tar- 
get levels which are matched to site con- 
ditions while remaining protective of 
human health and the environment. 

2) RBCA adds flexibility to the 
cleanup process by allowing the person 
responsible for the cleanup to achieve 
the selected target level or to achieve 
exposure reduction (or elimination) 
through the use of institutional controls 
or containment methods. 

3) RBCA allows the responsible party 
the flexibility to select the most cost- 
effective environmental cleanup plan 
from those that are suitable at the site 
so as to protect human health and the 
environment. 


Why Does Florida 
Need RBCA? 

For many years, cleanup of petroleum 
contaminated soil and groundwater in 
Florida has been driven by a quest to 
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achieve impossible goals. Even in ar- 
eas where Ponce de Leon and his men 
knew better than to drink the water, 
Florida’s regulations have demanded 
that the person responsible for cleanup 
try to achieve drinking water stan- 
dards.® This has resulted in vast expen- 
ditures of taxpayer’s money from the 
IPTF with virtually no increased ben- 
efit to human health or the environ- 
ment. By the end of 1994, these wasted 
expenditures brought the IPTF to the 
brink of financial ruin, and in early 
1995 resulted in Gov. Chiles’ entry of 
an executive order to suspend further 
cleanup expenditures at low-priority 
sites in the petroleum programs.”® 

During the 1995 legislative session, 
bills were introduced in both the Florida 
House" and the Florida Senate” pro- 
posing major revisions to the state’s pe- 
troleum cleanup programs. Both bills 
contained RBCA provisions. At the 
close of the 1995 legislative session, 
both bills died. In part, the death of the 
1995 petroleum cleanup legislation was 
caused by misinformation concerning 
RBCA. The discussion of cost-effective 
environmental cleanup under RBCA 
was met with a chorus of protest pro- 
claiming future generations of Florid- 
ians would be doomed to an epidemic 
of cancer and “dirty water.” For example, 
an article in St. Petersburg Times on 
April 28, 1995, states: 


[Nlow the money is gone and legislators are 
scrambling to salvage the $170-million a 
year program. Their latest attempt, critics 
say, would keep the program alive but de- 
feat its very purpose by weakening cleanup 
standards near water supplies. ... The prob- 
lem is that both bills allow cleanup stan- 
dards 100 times less stringent than current 
law at sites as close as a half mile from 
wellfields." 


Instead of attempting to understand 
RBCA and how it should be used as a 
decision-making process, the legislature 
shrunk from its responsibility, and we 
are now left with interim legislation 
which provides that no cleanup is nec- 
essary at petroleum contamination sites 
as close as 1,500 feet from a current, in 
use, drinking water well.'* The 1995 
Florida legislative session demon- 
strates that an understanding of RBCA 
is necessary before Florida can move 
forward with cost-effective environmen- 
tal cleanup. 

Fundamental to understanding the 
concept of RBCA is an appreciation of 
the fact that all petroleum contamina- 
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tion sites are not created equal. It fol- 
lows that not every site needs to be 
cleaned up to drinking-water standards. 
Acleanup can be protective of human 
health and the environment at levels 
less stringent than drinking water stan- 
dards. RBCA recognizes that a site in 
Key West, with brackish groundwater, 
may be treated differently than a site 
in Silver Springs up gradient from a 
trailer park where everyone is depen- 
dent on private potable wells for drink- 
ing water. PBCA recognizes that a site 
in a “Brownfields” industrial park may 
be treated differently than a site adja- 
cent to a playground or school yard 
where children are playing in an open 
field. Under Florida’s current cleanup 
criteria, all of these sites would be 
treated the same. RBCA recognizes that 
these sites may be treated differently 
and provides a decision-making process 
for doing so. In every case, however, 
where human contact with the contami- 
nation occurs, RBCA’s decision-making 
process dictates the same cleanup ef- 
fort as current criteria. 

Under existing Florida law, every site 
is measured against target levels which 
assume human exposure and drinking 
water standards. Even in the risk as- 
sessment process, the responsible party 
faces the tremendous cost of develop- 
ing alternative site rehabilitation lev- 
els through animal studies and com- 
puter modeling, which assume human 
exposure with the contamination 
through dermal contact, inhalation, or 
ingestion." Both versions of the 1995 
proposed tanks law radically changed 
these assumptions. Both versions of the 
proposed law modified the lifetime can- 
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cer risk range, moved the point of com- 
pliance to the property boundary, and 
allowed physical and institutional con- 
trols to reduce human exposure to the 
petroleum constituents’ chemicals of 
concern. These are three critical ele- 
ments for the RBCA decision-making 
process to work in Florida. By incorpo- 
rating these three critical elements into 
the petroleum cleanup statute, cost-ef- 
fective measures can be considered 
through a regulated decision-making 
process to address petroleum contami- 
nation and still be protective of human 
health and the environment. Without 
such a statutory mandate, old policies 
prevent the decision-making process of 
RBCA from fairly addressing site 
cleanup, and every site will continue to 
be cleaned up as if it were a drinking 
water source with children playing in 
the dirt. These three elements of 
Florida’s policy affecting RBCA are dis- 
cussed in the sections that follow. 

© Cancer Risk 

Florida traditionally has adhered to 
a cancer risk level of 10°. This cancer 
risk level, which is used when humans 
are exposed, means that there would be 
one additional cancer-related death in 
a population. of one million people ex- 
posed to the selected level of contami- 
nation over a 70-year lifetime. EPA pre- 
viously adhered to this cancer risk level, 
but recently has moved to a range of 
cancer risk from 10“ to 10°. The utility 
of RBCA depends on using a range of 
cancer risk from 10* to 10°. 

The 10° cancer risk level was used in 
establishing Florida’s maximum con- 
taminant levels (MCLs) for drinking 
water such as 1 ppb benzene.’* USEPA 
has begun accepting a range of cancer 
risk, in part, based on a growing recog- 
nition that the 10 level may be overly 
conservative based on real world 
events. To understand this reasoning, 
a brief explanation of how the cancer 
risk level is used is beneficial. 

Cleanup levels based on human 
health concerns are determined using 
the maximum tolerated dose (MTD) in 
rodents. The MTD is then used to pre- 
dict the number of human cancers that 
might occur at lower-dose exposures. 
For example, a scenario used in evalu- 
ating human exposure to contaminated 
soil assumes the consumption of 200 mg 
of the contaminated soil per day by chil- 
dren under the age of six years. Using 
this type of dose exposure and a cancer 
risk of one-in-a-million (10°), assumes 
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that one million children will each eat 
200 mg of contaminated soil per day for 
70 years with the end result being that 
one of those children will die from can- 
cer based on the exposure received. 
(Over 5,000 tons of dirt would have been 
eaten). 

There is no justification in law for a 
10* cancer risk level to be applied at 
all sites. It is purely a creature of policy. 
The policy is so deeply rooted in the past 
that its origins cannot be found. Pro- 
fessor Bruce M. Ames, who developed 
one of the tests for determining if sub- 
stances are carcinogenic, has conducted 
studies on naturally occurring sub- 
stances such as coffee, peanut butter, 
orange juice, etc., and determined that 
the cancer risk from such substances is 
many times greater than the 10° level. 
The possible hazard from the “caffeic 
acid in a cup of coffee per day is about a 
thousand times larger than the one-in- 
a-million [10°] hypothetical risk that 
the EPA recommends to protect the 
public health from synthetic residues 
or industrial pollution. The hypotheti- 
cal EPA risk level of one-in-a-million is 
exceeded by one hundred thousand 
times for the alcohol in a beer a day and 
by several thousand times for the caffeic 
acid in a portion of lettuce (or an apple) 
a day or for the hydrazines in a mush- 
room a day.”"” 

To assist in making relative compari- 
sons, Dr. Ames and his colleagues have 
developed an index to compare and rank 
possible carcinogenic hazards from a 
variety of exposures at concentrations 
we normally encounter. The evaluation 
process creates a HERP index (HERP 
stands for “human exposure/rodent po- 
tency”). The HERP index allows rela- 
tive ranking of many common human 
exposures to rodent carcinogens that 
either occur naturally in food or are 
present in our natural environment. 

Table 1 shows substances tested by 
Dr. Ames that have been assigned a 
HERP index of possible hazard. The 
table shows an imbalance exists in the 
regulatory treatment of synthetic 
chemicals when compared to equivalent 
naturally occurring substances which 
demonstrate similar propensity to 
cause cancer. A logical question raised 
by these studies is, “Why are we accept- 
ing cancer risks for beer, wine, diet cola, 
orange juice, and peanut butter which 
are significantly greater than the risks 
we mandate when environmental 
cleanup is being conducted of synthetic 


chemicals in our environment?” Stated 
in the converse, why are we paying the 
substantial cost of environmental 
cleanup that compels removal of petro- 
leum products from our environment to 
levels thousands of times more strin- 
gent than risks levels we accept daily 
when we eat a peanut butter sandwich 
or drink a glass of orange juice? The 
answer lies in policy not in science. 


Policy has dictated that if a synthetic 
chemical is discharged into our environ- 
ment and the synthetic chemical is a 
potential cause of cancer, then we must 
make the environment “free from” that 
substance even if the concentration 
present does not present an actual risk. 
This policy generates excessive cleanup 
cost with questionable benefit in over- 
all health improvement. The policy has 
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resulted in cleanup levels in parts per 
billion and now, in the petroleum pro- 
gram, in parts per trillion.” 

In Florida, the 1995 proposed legis- 
lation would have mandated accepting 
a cancer risk range of 10“ to 10°. The 
10“ cancer risk level could be used, pro- 
vided human exposure to the contami- 
nation plume by inhalation, ingestion, 
or dermal contact has been controlled 
and no surface water is impacted by the 
plume. Wherever human exposure oc- 
curred, the cancer risk level would have 
remained 10°. 
© Point of Compliance 

Even if Florida were to use a 10“ can- 
cer risk level (either by policy change 
or by legislative mandate), the RBCA 
decision-making process will not be ef- 
fective unless another policy is also 
changed. The policy of the Florida De- 
partment of Environmental Protection 
(FDEP) is to assume that all ground- 
water is a source of drinking water and 
thus, the point of compliance is at the 
highest contaminate concentration in 
the plume of contamination. For the 
decision-making process of RBCA to 
work as intended, the point of compli- 
ance needs to be flexible and should be 
capable of being moved away from the 
plume to the property boundary or, in 
some instances, further than the prop- 
erty boundary.” The RBCA decision- 
making process provides that the loca- 
tion of the point of compliance can be 
negotiated. 

It has been established that intrinsic 
remediation, or natural attenuation, 
occurs over time as dissolved hydrocar- 
bon contamination remains in the 
ground. This process involves biodeg- 
radation, adsorption, dilution, and 
evaporation. No cost is associated with 
such intrinsic remediation. The FDEP 
has recognized this concept by incorpo- 
rating “intrinsic remediation” into the 
proposed revisions to Ch. 62-770 of the 
Florida Administrative Code.” Natural 
attenuation will work, cost-effectively, 
at sites where proper conditions exist 
and if the point of compliance is negoti- 
ated at a point away from the plume to 
allow an “attenuation area.” Thus, for 
RBCA to work, the location of the point 
of compliance must be flexible. 
¢ Institutional Controls and Physical 
Control Measures 

The last policy which must be imple- 
mented in Florida to have RBCA work 
effectively is to institute a series of 
meaningful and acceptable institutional 


There is no 
Justification in law 
for a 10° cancer 
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all sites 


and physical control measures. Institu- 
tional controls include deed restrictions, 
restrictive covenants, use restrictions, 
access controls, delineation of contami- 
nation areas, consent orders, notice re- 
quirements and OSHA requirements. 
These institutional controls, when 
coupled with physical controls such as 
surface capping, subsurface migration 
barriers, protective clothing and equip- 
ment, can ensure that exposure to the 
remaining contamination which is sub- 
ject to intrinsic remediation, is reduced 
to the degree necessary for protection 
of human health and the environment.”! 


RBCA Is Not for Everyone 

The key to RBCA is site selection. 
Just as all sites are not created equal 
for purposes of environmental cleanup, 
not all sites are candidates for the 
higher tiers of RBCA. Some sites should 
proceed through RBCA’s first tier and 
undergo traditional cleanup to the es- 
tablished conservative target levels. 

The criteria which may be applicable 
for site classification from an environ- 
mental perspective would be the loca- 
tion of the site relative to drinking wa- 
ter wells, site use such as residential or 
industrial, location of the site relative 
to surface water bodies, and consider- 
ation of animal species and vegetation 
impacted by the contamination. 

There are other considerations from 
a legal perspective which might also 
dictate the inapplicability of a move to 
a higher tier of RBCA. The person re- 
sponsible for the contamination must 
closely examine the ability to control the 
land affected by the contamination. 
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This can be done either by owning the 
land, controlling the contamination so 
that it does not leave the land owned 
by the person responsible, or by obtain- 
ing the appropriate institutional control 
over the neighboring land affected by 
the contamination. Cleaning up to less 
than the “established” standard can 
result in a claim for environmental 
damage. See, e.g., In Re Paoli Railroad 
Yard PCB Litigation, 35 F.3d 717, 796 
(3d Cir. 1994). 

The law must recognize that science 
cannot deliver contaminated property 
back to “pristine” conditions. A differ- 
ence will always exist between a scien- 
tifically acceptable cleanup target level 
and the primary and secondary drink- 
ing water standards. This does not 
mean that the land affected by these 
cleanup target levels has less value or 
that anyone has suffered actual dam- 
age measured as the difference between 
the accepted cleanup target level and 
the primary and secondary drinking 
water standards. But until the law 
understands this distinction, a risk ex- 
ists that cleaning up to less than the 
alleged “standard” could expose the re- 
sponsible party to damage claims not 
considered part of the initial bargain in 
the RBCA decision-making process. If 
a property is cleaned up to a higher tier 
RBCA level (i.e., a less stringent target 
level), the responsible party could pay 
the cost of restoration and, after finish- 
ing with cleanup to the regulated tar- 
get level, then be faced with a claim for 
permanent damage to the affected prop- 
erty. This claim would not exist in cases 
where the person responsible for con- 
ducting the cleanup owned the land af- 
fected by the contamination or controls 
the contamination so as not to leave the 
person’s land, or otherwise acquires an 
institutional control and a release from 
the adjoining property owner whereby 
that property owner waived such claim 
for damage. 


Conclusion 

The Florida Legislature, in creating 
the petroleum contamination cleanup 
program in 1986, required the money 
in the IPTF be used for “[rJehabilita- 
tion of contamination sites, which shall 
consist of cleanup of affected soil, 
groundwater, and inland surface wa- 
ters, using the most cost-effective alter- 
native that is technologically feasible 
and reliable and that provides adequate 
protection of the public health, safety, 


and welfare and minimizes environ- 
mental damage, in accordance with the 
site selection and cleanup criteria es- 
tablished by the department... .”” In 
1995, risk-based corrective actions for 
petroleum contamination sites is avail- 
able, and it is now the most cost-effec- 
tive alternative that is technologically 
feasible and reliable. Consequently, 
RBCA should be adopted in Florida 
with legislation mandating a site-by- 
site decision-making process at petro- 
leum contamination sites using a can- 
cer risk range of 10*to 10°, moving the 
point of compliance away from the con- 
tamination plume to allow intrinsic 
remediation room to work and requir- 
ing the appropriate use of institutional 
and physical controls.Q 


1 THE AMERICAN HERITAGE DICTIONARY OF THE 
ENGLIsH LaNncuaGcE (3d ed. 1992). 

2? Money in the Inland Protection Trust 
Fund is to be used for investigation, resto- 
ration or replacement of potable water sup- 
plies, rehabilitation of contamination sites, 
maintenance and monitoring of contamina- 
tion sites, and inspection and supervision ac- 
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.003 Conventional home air 
(14hrs/day) 

.001 Tap water (1 liter) 

.0006 Well water contaminated 
1 liter (Woburn, MA) 

.0004  EDB (daily dietary average) 


Carcinogenic Hazard From Chemicals 
Possible Hazard: 
HERP(%) Daily Human Exposure 
4.7 Wine (250 ml) 
2.8 Beer (12 02/354 ml) 
06 Diet Cola (12 02/354 ml) 
04 Orange Juice (6 02/177 ml) 
.04 Coffee (1 cup) 
.03 Peanut Butter (1 g/1 sandwich) 
008 Swimming pool, 1 hour (for child) 
006 Well water contaminated 


1 liter (worst in Silicon Valley, CA) 


Excerpted from Rodent Carcinogens: Setting Priorities, Science at 263 (Oct. 9, 1992). 


Human dose of rodent carcinogen 


Ethyl Alcohol, 30 ml 
Ethyl Alcohol, 18 ml 
Saccharin, 95 mg 
d-Limonene, 5.49 mg 
Caffeic Acid, 7.2 mg 
Aflatoxin, 64 ng 
Chloroform, 250 ug 
Trichloroethylene, 2.8 mg 


Benzene, 155 ug 


Chloroform, 83 ug 
Trichloroethylene, 
267 ug 


EDB, 420 ng 
(from grain before 1984 ban) 


tivities. Fla. Laws ch. 86-159, §15, (adding 
Stat. §376.3071 (1986)). 

3 Stat. §376.3071(4)(c) (1993). 

4 Stat. §376.3071(12)(1)3 (1993) (em- 
phasis added). Note, Fia. Apmin. CopE ch. 
17-770 has been renumbered as ch. 62-770. 

5 1994 Fina. REPoRTS OF THE FLORIDA PETRO- 
LEUM EFFICIENCY Task Force, prepared for 
Secretary Virginia Wetherell, Florida De- 
partment of Environmental Protection §3.0, 
Dec. 20, 1994. 

6 EMERGENCY STANDARD GUIDE FOR RISK- 
BasepD CorreEcTIVE ACTION APPLIED AT PETRO- 
LEUM RELEASE Sites, ES 38-94 (July 1994). 

7 Use or Risk-BAseD DEcISION-MAKING IN 
UST Corrective Action Programs, OSWER 
Directive 9610.17 (March 1, 1995). 

8 For a complete discussion of the decision- 
making process, refer to ES 38-94, note 6 
supra. In summary, Tier 1 is traditional con- 
servative site assessment and response. Tier 
2 is used to select site-specific corrective ac- 
tion goals based on screening criteria. Tier 
3 is used to develop site-specific corrective 
action goals based on site-specific criteria. 

® For example, the petroleum contamina- 
tion target cleanup level for benzene is 1 
ug/l (ppb). The drinking water standard for 
benzene in Florida’s maximum contaminant 
level (MCL) is likewise 1 ug/l. Compare Fa. 
Apmin. Cope r. 62-770.730(5)(a)1.a. (1994) 
with ApMin. Cope r. 62-550.310(2)(b) 
(1994). N.B. maximum contaminant level 
“means the maximum permissible level of a 
contaminant in water which is delivered to 
any user of a public water system.” FLa. 
Apmin. Cope r. 62-550.200(40) (1994) (em- 
phasis added). The petroleum contamina- 
tion cleanup target levels are applicable in 
G-II groundwater which includes “brackish” 
water which has less than 10,000 mg/l (ppm) 
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totaled dissolved solids content. 

10 Fla. Exec. Order No. 95-82 (March 8, 
1995). This order was subsequently re- 
scinded on March 29, 1995. Fla. Exec. Or- 
der No. 95-111 (March 29, 1995). 

1 Fla. CS/HB 2693 (1995). 

22 Fla. SB 2578 (1995). 

13 Bill Moss, Tank Cleanup Bills Taking 
Some Flack, St. Petrerssurc Times, April 28, 
1995 at 1B. 

14 Fla. Laws ch. 95-2 (amending Star. 
ch. 376 (1995)). Sites with scores less than 
26 points may not continue any cleanup work 
in the reimbursement program without prior 
approval from the Florida Department of 
Environmental Protection. A site with 1,000 
gallons of free product underground present 
in four compliance monitoring wells located 
1,500 feet up gradient from a trailer park 
with private drinking water wells would re- 
ceive a score of 16 points. Fia. ApMin. CoDE 
r. 62-771.300(1) (1994). 

15 Fa. ADMIN. r. 62-770.640 (1994). 

16 See note 9 supra. 

17 See Managing Risk to Life and Health, 
Ottawa, Canada (18 October 1993); Bruce 
M. Ames, et. al., “Comparing Synthetic to 
Natural Chemicals is Essential for Prospec- 
tive in Risk Assessments” 4 (University of 
California). 

18 Workshop Draft, ADMIN. r. 62- 
770 at Table V, Docket No. 94-60R, Dec. 6, 
1994. 

19 See supra note 6, ES 38-94, §4.6.3. 

20 Workshop Draft, ApMiN. Cope r. 62- 
770 at Table V, Docket No. 94-60R, Dec. 6, 
1994. 

21 See supra note 6, ES 38-94, §X4. 

2 Fra. Stat. §376.3071(4)(c) (1993). 


See table above. 


GENERAL PRACTICE LAW 


Judicial Disqualification in Florida 


he principle that judges 
should be fair and impartial 
is as old as the history of 
courts, and edicts designed to 
assure judicial impartiality have been 
recorded since ancient times.' Under 
early Jewish law, for example, a judge 
was not to participate in any case in 
which a litigant was his friend, a kins- 
man, or someone whom the judge per- 
sonally disliked.” Similarly, pursuant to 
the Roman Code of Justinian,’ a party 
who believed that a judge was “under 
suspicion” was permitted to “recuse” the 
judge, as long as the party did so before 
issue was joined.‘ This expansive power 
on the part of early litigants to effect a 
judge’s “recusal” formed the basis for 
the broad disqualification statutes 
which generally still prevail in civil-law 
countries.® 
While the concept of disqualifying a 
judge is of ancient vintage, it has only 
occasionally attracted widespread pub- 
lic attention in this country. It did so 
early in the 20th Century in Montana,® 
later in Delaware,’ and then again in 
the late 1960s, when Congress rejected 
the Supreme Court nomination of Jus- 
tice Clement Haynesworth—in part 
because of his failure to disqualify him- 
self from presiding over a number of 
cases in which such a course of action 
had been unsuccessfully urged.’ Most 
recently, the subject received a great 
deal of media coverage during the later 
stages of the O.J. Simpson trial, when 
prosecutor Marcia Clark announced an 
intention to ask Judge Ito to recuse him- 
self from further participation in the 
trial on account of his marital relation- 
ship with a potential witness, only to 
drop that request the following day. 
While judicial disqualification has 
only been of occasional public interest, 
the subject has been much before state 
courts and legislatures.® On account of 
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by Richard C. Flamm 


this—and because the prescription of 
available grounds for judicial disquali- 
fication is generally considered to be a 
matter of legislative discretion’—most 
states now have some statutory law on 
the subject." Indeed, several states, as 
well as the federal government, have 
adopted multiple judicial disqualifica- 
tion provisions.” 


Judicial Disqualification 
in Florida 

There are a number of different bases 
for seeking judicial disqualification in 
Florida."* Pre-eminent among these are 
a statutory scheme, FS. §38.01, et seq., 
and a court rule, Florida Rule of Judi- 
cial Administration 2.160, which be- 
came effective on January 1, 1993.'* The 
conduct of Florida judges is also regu- 
lated by Canon 3-C of the Florida Code 
of Judicial Conduct which, in certain 
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circumstances, may provide an indepen- 
dent basis for judicial disqualification.® 

The same basic procedural require- 
ments are inherent in each of these pro- 
cesses,'’ i.e., the party seeking disquali- 
fication must file a motion that is 
timely” and legally sufficient,"® to war- 
rant the requested relief. Prior to the 
adoption of Fla. R. Jud. Adm. 2.160, 
Rule 1.432(c) of the Florida Rules of 
Civil Procedure had provided that a 
motion to disqualify had to be made 
within a “reasonable time” after the 
moving party discovered the grounds 
for the motion; however, that rule was 
repealed when Rule 2.160 went into ef- 
fect. Under the present rule, a motion 
to disqualify must still be made within 
a reasonable time. However, that time 
must not exceed 10 days after discov- 
ery of the facts constituting the grounds 
for the motion.” 

Legal sufficiency is measured in ac- 
cordance with an objective, “reasonable 
person” standard. Under Florida law, a 
disqualification motion is legally suffi- 
cient if the facts alleged therein would 
prompt a reasonably prudent person to 
have a well-grounded fear that he or she 
will not receive a fair and impartial trial 
from the judge.”' In determining 
whether the grounds alleged are suffi- 
cient, the judge to whom the motion has 
been made may not pass upon the truth 
of the moving party’s allegations;”” 
rather, the judge is permitted to deter- 
mine only if the facts alleged, assumed 
to be true, would make a reasonable 
person fear that he or she would not re- 
ceive a fair and impartial trial before 
him or her.” 

While early Florida decisional law 
provided that only nonchallenged mem- 
bers of the court were permitted to rule 
on the legal sufficiency of a judicial dis- 
qualification application,* more recent 
case precedents reflect that both FS. 


§38.01, et seg., and Fla. R. Jud. Adm. 
2.160, contemplate that a motion to dis- 
qualify a judge will ordinarily be de- 
cided by the judge who has been chal- 
lenged.* 


Statutory Disqualification 
in Florida 

There are four Florida statutory pro- 
visions which provide mechanisms for 
judicial disqualification—F.S. §§38.01, 
38.02, 38.05, and 38.10. Of these, the 
two key provisions are §§38.02 and 
38.10. The former states that a party 
may show—by a “suggestion”—that the 
challenged judge, or the judge’s relative, 
is a party or is otherwise interested in 
the result of the case; that the judge is 
related to one of the attorneys; or that 
the judge is a material witness. Section 
38.02 further provides that, if the truth 
of the suggestion appears from the 
record, the judge shall disqualify him- 
self or herself. However, if the truth of 
the suggestion does not appear from the 
record, the judge may receive affidavits 
to determine the truth or falsity of the 
suggestion and enter an order accord- 
ingly.” 

While judicial disqualification is oc- 
casionally sought by “suggestion” pur- 
suant to F.S. §38.02, a request for this 
type of relief is more apt to be based 
upon F‘S. §38.10, which affords litigants 
a substantive right to seek the disquali- 
fication of a trial judge”’ by motion.* 
Pursuant to F.S. §38.10, whenever a 
party files a motion stating that the 
party fears that—on account of the bias 
of the assigned judge—he or she will not 
receive a fair trial, the judge shall pro- 
ceed no further, and another judge shall 
be designated. To avail oneself of this 
statutory provision, however, the com- 
plaining party must submit an affida- 
vit setting forth the facts and reasons 
for believing that personal bias exists, 
which must be accompanied by a cer- 
tificate of counsel of record declaring 
that the affidavit and application were 
made in good faith.” 

Pursuant to F‘S. §38.10, as long as the 
moving party is able to articulate a well- 
founded, nonfrivolous fear that he or 
she will not receive a fair trial, the party 
is generally entitled to the requested 
relief*°—i.e., once the procedural re- 
quirements of the statute have been 
met, the challenged judge generally has 
no discretion to deny the motion.” 

Two other Florida judicial disqualifi- 
cation statutes, F.S. §38.01—which pro- 


vides for disqualification where a judge 
is a party to the pending action®*—and 
F.S. §38.05—which authorizes a judge 
to disqualify himself or herself on his 
or her own motion when the judge 
knows of any ground for recusal*—are 
of limited applicability. 


Refuting the Motion 

In most ways, Florida law on judicial 
disqualification is similar to the laws 
of other jurisdictions. There is at least 
one way, however, in which Florida is 
very different. Whereas judges in most 
jurisdictions are not penalized for com- 
menting on, or responding to, motions 
which have been brought to disqualify 
them, when a Florida judge has been 
challenged, he or she may generally do 
no more than rule upon the legal suffi- 
ciency of the disqualification motion.“ 
When the judge goes beyond this, by 
taking issue with the moving party’s al- 
legations, disqualification of the offend- 
ing judge may be mandated,* even 
when judicial disqualification would not 
have been warranted otherwise.** In 
fact, when a Florida judge has under- 
taken to refute the allegations of the 
moving party, disqualification of that 
judge may sometimes be deemed to be 
warranted even when the judge’s refu- 
tation of those facts is unintentional,’ 
or when the judge was drawn into the 
fray before being put on notice that a 
motion seeking his or her disqualifica- 
tion was going to be filed.** Even in 
Florida, however, reversal has not been 
required in every circumstance in which 
the judge has disputed such allega- 
tions.” QO 


1 See, e.g., BABYLONIAN TALMUD, Tractate 
Shabbath 10a, quoted in 1 E. Quint & N. 
HETCcH, JEWISH JURISPRUDENCE 6 (1980) 
(“fe]lvery judge who judges a case with com- 
plete fairness even for a single hour is cred- 
ited by the Torah as though he had become 
a partner to the Holy One, blessed be He, in 
the work of creation”). See also Leubsdorf, 
Theories of Judging and Judge Disqualifi- 
cation, 62 N.Y.U. L. Rev. 237, 248 (1987); 
Johnson v. District Court, 674 P.2d 952, 956 
(Colo. 1984). 

2 Tue Cope oF Maimonipes, bk. xiv, ch. 23, 
68-70 (A. Hershman trans. 1949). 

3 Corpus Juris Civiis, Codex, lib. 3, tit. 1, 
no. 16, translated in Putnam, Recusation, 9 
Cornet L.Q. 1, 3 n. 10 (1923). 

4 “Although a judge has been appointed by 
imperial power, yet because it is our plea- 
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sure that all litigations should proceed with- 
out suspicion, let it be permitted to him, who 
thinks the judge under suspicion, to recuse 
him before issue is joined, so that the cause 
go to another.” Id. 

5 See Note, Disqualification for Interest of 
Lower Federal Court Judges: 28 U.S.C. $455, 
71 Micu. L. Rev. 538, 539 (1973); Tacito & 
Moreira, Judicial Conflicts of Interest in 
Brazilian Law, 18 A. J. Comp. Law 689, 692 
(1970). At least by Roman times “recusal” 
was not the only means available for con- 
trolling judicial conduct. The Leges Visigo- 
thorum, a code of law used in the Roman 
Empire during the Seventh Century, permit- 
ted a litigant to sue a judge for false judg- 
ment. Weinstein, The Limited Power of the 
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Florida Supreme Court, the judge who had 
been the target of the doctor’s disqualifica- 
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Court justices from considering the matter 
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sonal attacks on his impartiality and his in- 
tegrity”; and indicated that a certain amount 
of visceral reaction was unavoidable. Cf. 
Kowalski v. Boyles, 557 So. 2d 885, 887 (Fla. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Private Annuities: Dead or Alive? 


It’s not your father’s Oldsmobile, considering 
its complexities and pitfalls, but under the 
right circumstances, the private annuity can 
be a tax bonanza. 


espite cautious optimism, 

the private annuity’ has 

languished behind newer 

estate tax saving devices.’ 
Perhaps the complexity, technical pit- 
falls, risk of loss, and the possibility that 
tax benefits hoped for may not be real- 
ized keep practitioners away. And, the 
private annuity is indeed not a pana- 
cea for everyone. However, use of the 
private annuity in the right context can 
provide awesome estate and gift tax 
benefits and a fair measure of income 
and capital gains tax savings as well.’ 


The Private Annuity v. the 
Commercial Annuity 

Both the private and commercial an- 
nuity legally entail a transferor (annu- 
itant) who transfers cash or other prop- 
erty to a transferee (obligor) in 
exchange for the transferee’s promise 
to make fixed periodic payments to the 
transferor for the remainder of the 
transferor’s life. But there are impor- 
tant economic differences. For one, the 
commercial annuity is more costly than 
a private annuity.‘ Commercial annu- 
ities can only be purchased for cash 
while the private annuity can be pur- 
chased with cash or property (often ap- 
preciated). A transferor can purchase 
a private annuity and make a gift to the 
transferee at the same time, and if the 
integrity of the private annuity ar- 
rangement is respected,* the transferee 
may be a family member.® Any prop- 
erty can fund the private annuity: cash, 
marketable or closely held securities, 
real estate (preferably income produc- 


In the right estate 
planning situation, 
the private annuity 
is a valuable estate 
planning tool which 

can mean superb 

tax advantages 


by Elliot S. Shaw 


ing), cattle, etc. 

The commercial annuity is calculated 
by using standard actuarial tables 
based on widespread actuarial experi- 
ence and gives the annuitant institu- 
tional financial solidity. The private 
annuity usually involves one, perhaps 
two annuity contracts from an obligor 
who is not in the business of selling 
annuities. The obligor is not subject to 
state regulation, but is subject to judg- 
ments, bankruptcy, and the obligor’s 
absconding.’ A piece of the rock is sup- 
planted with a grain of sand. Since the 
private annuity does not have the ben- 
efit of a commercial pool of annuities, 
there is the distinct chance that the 
annuity will end on or before the actu- 
arial life expectancy of the annuitant. 
The client’s tax and financial goals, and 
tolerance for risk should be considered 
before utilizing the private annuity. 


Estate Taxes 

The foremost purpose for arranging 
a private annuity is to remove the value 
of property from the transferor’s gross 
taxable estate. For example, assume 
that a widowed taxpayer with a gross 
estate of $1.5 million transfers market- 
able stock with an FMV of $900,000 to 
her son in exchange for her son’s writ- 
ten promise® to make fixed annual pay- 
ments to her for the rest of her life. 
These payments may be partially 
funded by the annual dividends, and the 
son may even sell the stock for liquid- 
ity or higher yielding bonds. The son’s 
personal promise to make the unse- 
cured, fixed annual payments to his 
mother is absolute, even if the trans- 
ferred property is exhausted before her 
death. If the widow’s remaining gross 
estate of $600,000 does not appreciate, 
and the widow consumes all the annu- 
ity payments with her full $600,000 
worth of unified credit still available, 
her estate taxes will be reduced from 
$363,000 to zero. If the widow has other 
income and does not consume the an- 
nuity payments, or if her remaining 
$600,000 of assets materially appreci- 
ate, the private annuity benefits are 
reduced because each annuity payment 
rebuilds her estate. If all the annuity 
payments calculated on the actuarial 
life expectancy of the annuitant are 
paid back to the estate, it will be as if 
the annuity transfer had never been 
made. The longer the annuitant lives, 
the greater number of payments are put 
back into the annuitant’s estate. A cli- 
ent with a 15- or 20-year actuarial life 
expectancy but in poor health and not 
likely to live out his or her life expect- 
ancy, is the ideal candidate for the pri- 
vate annuity. If only two or three an- 
nuity payments are made up to the 
annuitant’s death, the maximum estate 
tax savings will be realized.’° In a mor- 
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bid sense, the annuitant client is liter- 
ally betting against his or her own life 
expectancy. Furthermore, the future 
appreciation of transferred property is 
removed from the annuitant’s estate 
and shifted to the transferee." But if 
that appreciation is needed for the fixed 
annuity payments because the annu- 
itant lives his or her life expectancy, 
this advantage is lost. 

The question remains as to why the 
IRS doesn’t treat a private annuity as 
an IRC §2036(a) retained income inter- 
est in the transferred property. This is 
because the present value of the private 
annuity is deemed “adequate and full 
consideration in money or money’s 
worth” in a “bona fide sale” for the 
transferred property.’ However, if the 
FMV of the transferred property is more 
than the present value of the annuity, 
the excess is a gift. 

The first indicator to the IRS that the 
private annuity transaction is not a 
bona fide annuity sale is whether the 
annuity payments are fixed to or fluc- 
tuate with the income stream of the 
property transferred.“ If they aren’t 
fixed payments, the IRS will apply 
§2036(a). If they are fixed, they should 
not be equivalent to the income of the 
transferred property." 

Another important factor the IRS 
uses to determine whether a transfer 
of property is an annuity or falls under 
the ambit of IRC §2036(a) as a retained 
income interest, is whether the trans- 
feree is legally obligated to make the 
annuity payments should the property 
transferred be exhausted” or whether 
the annuity obligation is limited to the 
transferred property. Furthermore, the 
Service looks at the transferee’s finan- 
cial credibility to support the annuity 
promise,” and the annuity payments 
must be timely made. If not, the IRS 
will deem the arrangement a sham.” 
The IRS also watches for prearranged 
deals between the annuitant and the 
transferee, and any “shadow” control.” 
Whether any one of the above factors 
(except if a payment is tied into income) 
is sufficient to bring the private annu- 
ity under §2036(a) is uncertain. How- 
ever, caution is well advised as valor’s 
best part. 


Valuation and Gift Tax 

While the excess FMV of transferred 
property over the present value of a 
private annuity is a gift,” if the unusual 
situation occurs where the private an- 


While few private 
annuities are set up 
primarily for income 
tax reasons, there are 
still favorable 
income and capital 
gains tax advantages 
for the annuitant 


nuity present value is more than the 
FMV of the transferred property, the 
transferee will have made a gift to the 
transferor.” Thus, unless a gift is in- 
tended, the FMV of the transferred 
property must be equalized with the 
present value of the annuity. Counsel 
should have the transferred property 
appraised if it is not easily valued on 
public markets. Perhaps it’s best to re- 
tain an actuarial consultant to assist 
in avoiding a surprise partial gift and 
tax penalties.” However, the attorney 
should at least be familiar with the ba- 
sic actuarial calculations to determine 
the annual annuity payment. 

As an illustration of these calcula- 
tions, according to IRS tables, a 70-year- 
old woman has a life expectancy of 16 
years.” She transfers rental real prop- 
erty with an FMV of $1,000,000 in ex- 
change for an annuity with equal 
present value. The §7520 monthly in- 
terest rate is 8.2 percent.“ The deci- 
mal fraction of a life estate of a 70-year- 
old woman determined at the 8.2 
percent discount rate factor is .58467, 
and, if this decimal is divided by the 
§7520 discount rate of 8.2 percent 
(.082), you arrive at an annuity factor 
of 7.1301. 

By dividing this 7.1301 annuity fac- 
tor into the FMV of the transferred 
property ($1,000,000), the annual an- 
nuity payment is determined to be 
$140,250. Multiply this annuity pay- 
ment times the 16-year life expectancy 
of the woman, and you have a total ex- 
pected return of $2,244,000 if the an- 
nuitant attains her life expectancy. If 
the woman dies after only three annual 
annuity payments totalling $420,750 
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are paid to her, the net removal of as- 
set value from the gross taxable estate 
is $825,250 ($1,000,000 plus $246,000 
of earnings if the $1,000,000 had not 
been transferred from the estate (as- 
suming an equivalent earnings rate of 
8.2 percent for three years) minus the 
$420,750 of payments). Assuming a 55 
percent estate tax bracket, the estate 
tax savings is $458,837. Furthermore, 
in addition to any excluded apprecia- 
tion, any extra income earned above 
that included in the annuity payments 
made is shifted to the transferee. This 
estate tax savings for early death dur- 
ing the private annuity contrasts 
sharply with death occurring during the 
retention of a qualified income interest 
in a “GRAT” or “GRUT”* whereby the 
transferred property, all appreciation, 
and all differential income are included 
in the decedent’s estate. And, if the 
grantor dies after the termination of the 
GRAT or GRUT, the wealth has been 
shifted but the grantor is then without 
the property’s income. 


income Taxes 
and Capital Gains 
While few private annuities are set 
up primarily for income tax reasons, 
there are still favorable income and 
capital gains tax advantages for the 
annuitant. Annuities, whether private 
or commercial, are taxed under IRC 
§72. Section 72(a) provides that the 
entire annuity payment is deemed gross 
income “except as otherwise provided.” 
Section 72(b)(1) reads: 


Gross income does not include that part of 
any amount received as an annuity under 
an annuity . . . which bears the same ratio 
to such amount as the investment in the con- 
tract (as of the annuity starting date) bears 
to the expected return under the contract (as 
of such date). 


Before Revenue Ruling 69-74, the an- 
nuitant could treat the first annuity 
payments entirely as return of invest- 
ment without immediate recognition of 
gain or ordinary income. Thereafter, the 
annuity payments could be treated en- 
tirely as capital gain. Only then were 
the payments taxed as ordinary in- 
come.”’ 

Instead, Rev. Rul. 69-74 creates a 
“Neapolitan” approach with a three-lay- 
ered annuity payment, with two of them 
in the “capital account”: the investment 
return exclusion and the capital gain 
portion (if any). The third layer is the 
annuity account for earnings taxable as 


ay 
1s 

= 
+ 
if 


ordinary income to the annuitant. The 
capital account (absent a partial gift) 
equals the FMV of the transferred prop- 
erty, i.e., the present value of the annu- 
ity. But the transferor’s basis in the 
transferred property is their actual in- 
vestment in the annuity; it is not the 
FMV of the transferred property if there 
is gain.* The annuity payment is first 
multiplied by the exclusion ratio. When 
the annuitant has recouped their entire 
investment (basis), usually around at- 
tainment of life expectancy, the nontax- 
able excluded investment portion of the 
annuity payment becomes taxable, 
most likely” as ordinary income. 

For example, our 70-year-old woman 
with a life expectancy of 16 years trans- 
fers $1,000,000 of corporate bonds, 
without gain, in exchange for a private 
annuity. As mentioned above, the an- 
nuity payment is $140,250, and the ex- 
pected return is $2,224,000 (16 years 
multiplied by $140,250). By dividing 
the expected return of $2,224,000 into 
the $1,000,000 FMV investment, the ex- 
clusion ratio for recoupment of the 
transferor’s investment is 45 percent 
(rounded). Multiplying the exclusion 
ratio against each $140,250 annuity 
payment, the annuitant has an exclu- 
sion ratio of $63,062 for each payment 
until the annuitant’s investment is re- 
covered. The remaining $77,188 is the 
annuity portion (earnings) of the pay- 
ment and is taxed as ordinary income. 

If instead of the transferred 
$1,000,000 of bonds without gain, the 
woman transfers rental real property 
with an FMV of $1,000,000 consisting 
of a $400,000 adjusted basis and a 
$600,000 capital gain, the annuitant’s 
investment in the annuity contract is 
$400,000 which, if divided by the ex- 
pected return of $2,224,000, results in 
an investment exclusion ratio for each 
annuity payment of 17.98 percent. The 
$600,000 of capital gain in the capital 
account, if also divided by the expected 
return of $2,224,000, results in a 26.70 
percent capital gain ratio for each pay- 
ment. This capital gain portion 
amounts to $37,447 of each annuity 
payment. Of course, if you add the 
17.98 percent investment exclusion ra- 
tio to the 26.70 percent capital gain ra- 
tio, you have the same 45 percent in- 
vestment exclusion ratio above when 
there was no gain. The 55 percent re- 
mainder of the annuity payment in this 
example is taxed as ordinary income. 
As stated above, this means approxi- 


The main tax 
shortcoming of the 
private annuity is 

that the ordinary 
income portion of 
each annuity 
payment is paid by 
the transferee with 
after-tax dollars 


mately $77,188. 

If the annuitant is in the 39.6 per- 
cent income tax bracket and the 
$1,000,000 property to be transferred 
generates a 10 percent ($100,000) re- 
turn, the income tax is $39,600 in the 
annuitant’s hands. After the transfer, 
only the $77,188 of ordinary income in 
the annuity payment is taxed, not the 
$100,000 of income resulting in a lower 
taxable amount of $30,547, a tax sav- 
ing deferral of $9,053 on each annual 
payment. Additionally, since the annu- 
ity was calculated at the 8.2 percent 
IRC §7520 monthly discount rate, 1.8 
percent of the 10 percent income gen- 
erated will be shifted from the annu- 
itant to the transferee. Further, if the 
annuitant dies before the recoupment 
of the entire investment, the 
annuitant’s estate may take a loss de- 
duction pursuant to IRC §72(b)(3)(A) for 
any unrecovered portion of the 
decedent’s annuity investment.” Rev. 
Rul. 69-74 also provides that the recog- 
nized capital gain is treated as an open 
transaction with the gain taxed ratably 
upon each annuity payment in the same 
manner as an IRC §453 installment 
sale. The IRS adopted this approach 
because the exact amount of the gain 
received by the annuitant before death 
is uncertain. If the private annuity is 
secured, and the gain more certain, 
there is no deferral of tax. 

The private annuity has advantages 
over the §453 installment sale. Since 
the annuity is taxed under IRC §72, and 
not IRC §453, receivables and inventory 
of a dealer, or even publicly traded se- 
curities, can qualify for the deferred 
treatment of gain. And, because the 
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annuity is based on a promise, not on 
an interest in the transferred property 
itself, the transferee may sell the trans- 
ferred property without acceleration.” 


The Transferee’s Perspective 

On the other side of the private an- 
nuity, the transferee’s first tax concern 
is the basis in the transferred property. 
Rev. Rul. 55-119 blends two theories: 
the capital expenditure approach® 
which considers the transferee’s basis 
to be the amount of the annuity pay- 
ments made to date, and the annuity 
venture theory** which deems the 
transferee’s basis to be the present 
value of the annuity at the time of 
agreement. 

Based on this approach, the 
transferee’s initial unadjusted (depre- 
ciable) basis is the present value of the 
annuity adjusted upward after break 
even with present value in the amount 
of each annuity payment made less any 
depreciation. Upon death, the trans- 
feree’s basis is equal to all the annuity 
payments made to date. But if the 
transferred property is sold prior to the 
annuitant’s death, the unadjusted ba- 
sis at the date of sale is the total of all 
annuity payments made to date plus 
the present value of the remaining an- 
nuity obligation to the annuitant (less 
any depreciation). If there is a loss, the 
unadjusted basis is solely the annuity 
payments made. If the sales price falls 
between the gain basis and the loss 
basis, there is no recognition of either 
gain or loss. If the transferee sells the 
property, the transferee can deduct 
losses equal to the excess annuity pay- 
ments made. If the payments after the 
sale turn out to be less than the 
transferee’s basis at sale, income will 
be recognized.* 

If the annuity transaction includes a 
partial gift, the transferee’s basis in the 
transferred property must be propor- 
tionately allocated between the private 
annuity and the remaining gift por- 
tion. Of course, the impact of the IRC 
§1014 basis adjustment at death should 
be weighed before appreciated property 
is transferred for an annuity. 

The main tax shortcoming of the pri- 
vate annuity is that the ordinary in- 
come portion of each annuity payment 
is paid by the transferee with after-tax 
dollars. There is no interest expense 
deduction allowed, though the annu- 
itant pays tax on the ordinary income 


portion. Interest can only be deduct- 
ible if there is a forbearance on the col- 
lection of an enforceable, unconditional, 
and ascertainable debt.’ A private an- 
nuity taxed under IRC §72 is not a loan 
or indebtedness under IRC §163,* but 
a promise to pay an unascertainable 
annuity amount; nor is a tax equity ar- 
gument available because the 
transferor pays taxes.® 

Tax-free municipal bonds or tax-shel- 
tered cash flows are certainly two ways 
of remedying, or at least abating, this 
double taxation concern. Preferably, the 
municipal bond approach should be 
weighed against a sheltered, depre- 
ciable, cash flow asset (such as income- 
producing real estate) which provides 
appreciation as well. 


ATrust as Transferee 

While an individual or any entity may 
be a transferee of a private annuity—a 
corporation, foundation, family limited 
partnership, etc.—a trust is usually 
thought of first. Nonetheless, the trust 
can be a tax trap if used as a transferee. 
Almost invariably in all the cases and 
factors which involve a challenge to an 
annuity’s integrity, the transferee is a 
trust.” 

If the annuitant is the trust grantor, 
and the trust has no significant income- 
producing assets other than the trans- 
ferred property, Rev. Rul. 68-183*' re- 
quires that the transferor be treated as 
the owner of the trust under the grantor 
trust rule of IRC §677(a). This removes 
the income tax benefit of the annuity’s 
exclusion ratio for recovery of invest- 
ment, and the benefits of income shift- 
ing. Even if the annuitant is not the 
grantor of record, if the annuitant domi- 
nates or controls that grantor, the IRS 
will deem the annuitant the grantor for 
all purposes based on the indicia of pre- 
arrangement.“ 

The tax court in the case of Lazarus 
v. Comm’r., 58 T.C. 854 (1972), acq., 
1973-2 C.B.2, affd., 513 F.2d 824 (9th 
Cir. 1975), did note that the grantor 
trust rule, §677(a), makes it a statutory 
prerequisite “that the distributions 
must not be subject to the approval of 
an adverse party.”“ Accordingly, if a 
trust is the transferee of a private an- 
nuity, the trust may be drafted to re- 
quire the consent of an adverse party 
for their approval of an annuity obliga- 
tion. 

Notwithstanding the consent of an 
adverse party, it is wise in a perfect 


world that the annuitant not be the 
grantor of the transferee trust, that the 
trust have substantial assets beyond 
the transferred property, and that the 
trust be “cured” by being in existence 
for a few years. There should also be a 
clear lack of “shadow control” or 
“strings” existing in the annuitant, and 
there must be no inter vivos powers of 
appointment, or annuity payment tie in 
or equivalency with the trust’s income. 
These factors, if adhered to, and per- 
haps selecting an independent financial 
institution to serve as trustee, should 
make the private annuity arrangement 
ironclad even in interesting applica- 
tions such as between a marital trust 
and a credit shelter trust.“ 


Conclusion 

The private annuity is quietly alive 
and reasonably settled in the tax law. 
It is a valuable estate planning tool, but 
only in the right circumstances. Be- 
cause it is technically demanding, with 
risks and pitfalls, most clients are ad- 
vised not to venture into the challeng- 
ing waters of the private annuity. But 
for those who do, in the right estate 
planning situations, the private annu- 
ity can mean superb tax advantages. O 
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GOVERNMENT LAWYER 


Volunteer Legal Services and Government 
and Public Sector Attorneys 


overnment and public sec- 

tor lawyers (GPS lawyers) 

who want to do pro bono 

work often confront ob- 
stacles. At the most extreme, some GPS 
lawyers are prohibited, statutorily or 
otherwise, from providing volunteer le- 
gal services. Others face such obstacles 
as conflicts of interest, questions about 
the use of government time and re- 
sources, lack of malpractice insurance, 
and lack of professional expertise in 
areas in which services are needed. 
Some GPS lawyers contend that pro 
bono work is unnecessary because they 
provide public-oriented services every 
day. 

Is there a professional obligation on 
the part of GPS lawyers to perform pro 
bono services? And if so, how can they 
comply with that obligation? The 
American Bar Association attempted to 
clarify the answers to these questions 
when it recently revised Rule 6.1 of the 
Model Rules of Professional Conduct. 

Prior to revision, Rule 6.1 stated: 

A lawyer should render public interest legal 
service. A lawyer may discharge this respon- 
sibility by providing professional services at 
no fee or a reduced fee to persons of limited 
means or to public service or charitable 
groups or organizations, by service in activi- 
ties for improving the law, the legal system 
or the legal profession, and by financial sup- 
port for organizations that provide legal ser- 
vices to persons of limited means. 

That rule provided little guidance to 
the lawyer or law office regarding pro 
bono service and it was completely si- 
lent regarding pro bono work by GPS 
lawyers. However, revised Rule 6.1 at- 
tempted to address the special consid- 
erations that public sector and govern- 
ment lawyers face. 


Text of Revised Model Rule 6.1 

A lawyer should aspire to render at 
least 50 hours of pro bono publico legal 
services per year. In fulfilling this re- 


Solutions to pro bono 
problems for GPS 
lawyers should be 

expanded and 
improved upon so 
that public lawyers 
can become full 
participants in pro 
bono activities 


by Cynthia Rapp 


sponsibility, the lawyer should: 
(a) provide a substantial majority of the 
50 hours of legal services without fee or ex- 
pectation of fee to: 
(1) persons of limited means, or 
(2) charitable, religious, civic, commu- 
nity, governmental and educational organi- 
zations in matters which are designed pri- 
marily to address the needs of persons of 
limited means; and 
(b) provide any additional services 


(1) delivery of legal services at no fee 
or substantially reduced fee to individuals, 
groups or organizations seeking to secure or 
protect civil rights, civil liberties or public 
rights, or charitable religious, civic, commu- 
nity, governmental and educational organi- 
zations in matters in furtherance of their 
organizational purposes, where the payment 
of standard legal fees would significantly 
deplete the organization’s economic re- 
sources or would be otherwise inappropri- 
ate; 

(2) delivery of legal services at a sub- 
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stantially reduced fee to persons of limited 
means; or 

(3) participation in activities for im- 
proving the law, legal system or the legal 
profession. 

In addition, a lawyer should voluntarily 
contribute financial support to organizations 
that provide legal services to persons of lim- 
ited means. 

The comment to the revised rule 
states in pertinent part: 
Every lawyer, regardless of professional 
prominence or professional work load, has a 
responsibility to provide legal services to 
those unable to pay, and personal involve- 
ment in the problems of the disadvantaged 
can be one of the most rewarding experiences 
in the life of a lawyer.... 

Paragraphs (a)(1) and (2) recognize the 
critical need for legal services that exists 
among persons of limited means by provid- 
ing that a substantial majority of the legal 
services rendered annually to the disadvan- 
taged be furnished without fee or expecta- 
tion of fee. Legal services under these para- 
graphs consist of a full range of activities, 
including individual and class representa- 
tion, the provision of legal advice, legisla- 
tive lobbying, administrative rule making 
and the provision of free training or 
mentoring to those who represent persons 
of limited means. The variety of these ac- 
tivities should facilitate participation by 
government attorneys, even when restric- 
tions exist on their engaging in the outside 
practice of law.... 

Legal services can be rendered to indi- 
viduals or to organizations such as home- 
less shelters, battered women’s centers and 
food pantries that serve those of limited 
means. The term “governmental organiza- 
tions” includes, but is not limited to, public 
protection programs and sections of govern- 
mental or public sector agencies ... . 

Constitutional, statutory or regulatory 
restrictions may prohibit or impede govern- 
ment and public sector lawyers and judges 
from performing the pro bono service out- 
lined in paragraphs (a)(1) and (2). Accord- 
ingly, where those restrictions apply, govern- 
ment and public sector lawyers and judges 
may fulfill their pro bono responsibility by 
performing services outlined in paragraph 


As can be seen, one of the major 
changes made on behalf of government 


and public sector lawyers included an 
expanded definition of what the term 
“legal services” encompassed. The defi- 
nition includes the option to provide 
free training or mentoring to those who 
represent persons of limited means. The 
comment also indicates that pro bono 
service obligations may be satisfied by 
contributing legal services to govern- 
ment organizations and it includes a 
definition of the term “governmental 
organizations.” The term is defined as 
including public protection programs 
and sections of government or public 
sector agencies. 

In addition, the comment section rec- 
ognizes that certain “restrictions may 
prohibit or impede government and 
public sector lawyers and judges from 
performing the pro bono services out- 
lined in paragraphs (a)(1) and (2).” A 
special effort was made to include ac- 
tivities that a majority of government 
and public sector lawyers could per- 
form. The activities which fit under 
(b)(3) included serving on bar associa- 
tion committees, serving on boards of 
pro bono or legal services programs, 
taking part in Law Day activities, and 
acting as a continuing legal education 
instructor. 


Federal GPS Lawyers 

18 U.S.C. §205 prohibits federal law- 
yers from acting, outside the lawyers’ 
official duties, as attorneys in any mat- 
ter in which the United States is a party 
or has a direct and substantial inter- 
est. In 1984, the Federal Bar Associa- 
tion (FBA) urged an amendment to that 
section to permit government lawyers 
to volunteer pro bono services.!'The FBA 
also appealed to the general counsels 
of federal departments and agencies to 
adopt procedures and guidelines facili- 
tating opportunities for pro bono ser- 
vice by their staff lawyers. In the same 
year, the ABA adopted a resolution urg- 
ing that “government employed attor- 
neys should not be prohibited or dis- 
couraged from representing pro bono 
clients... .” 

Almost five years ago, the Adminis- 
trative Conference of the United States 
hired a consultant to study the impact 
18 U.S.C. §205 had on government at- 
torneys and their pro bono activities.” 
The consultant, Professor Lisa Lerman, 
found that in addition to the problems 
posed by §205, there were many other 
restrictions facing government attor- 


neys desiring to do pro bono work.’ 
Those restrictions included Office of 
Personnel Management (OPM) and de- 
partment or agency regulations, as well 
as decisions by various courts and agen- 
cies. 

In 1989, a subcommittee of a special 
committee on Government Lawyers of 
the District of Columbia Bar explored 
the involvement of government lawyers 
in pro bono activities. The sub- 
committee’s September 1991 report 
cited the limitations placed on attorneys 
by 18 U.S.C. §205 and additional, and 
somewhat more onerous, restrictions 
posed by agency regulations. 

Efforts to help lift restrictions include 

the guidance on employee participation 
in volunteer services outlined in 
Federal Personnel Management (FPM) 
Letter 992-1 Employee Community 
Service (April 19, 1991), issued by OPM. 
That management letter states: 
OPM encourages agencies to be supportive 
of employees who wish to provide volunteer 
services to help those in need of legal assis- 
tance. Attorneys in the federal government, 
in keeping with their ethical obligation to 
the system of justice, may provide legal ser- 
vice pro bono public to those in need, when 
such activities do not present a conflict of 
interest with their job responsibilities. 


Fed. Pers. Man. Letter 99201 §2a(2)(b). 

U.S. Department of Justice employ- 
ees, although encouraged to provide 
public interest professional services, are 
required to give notice of intention to 
provide pro bono services.‘ For employ- 
ees other than assistant U.S. attorneys, 
notice must be given to the head of the 
employee’s division. In 1991, the U.S. 
Attorney’s Office in the Western District 
of Pennsylvania obtained authorization 
from the Office of Legal Counsel for the 
Executive Office of the U.S. Attorney 
to participate in Project Challenge, a 
pro bono program initiated by the Alle- 
gheny County Bar Foundation. To avoid 
conflicts, the U.S. Attorney’s Office con- 
ducts an in-house conflicts check before 
a pro bono case may be accepted by an 
assistant U.S. attorney. In addition, the 
attorneys are restricted to accepting 
cases in four particular practice areas: 
1) indigent divorce; 2) child advocacy; 
3) homeless projects; and 4) protection 
from abuse. Prior to taking the case, the 
assistant U.S. attorney must advise the 
parties of his or her status as an assis- 
tant U.S. attorney. Malpractice insur- 
ance is provided for all volunteers and 
training is provided by the Allegheny 
Bar Foundation. 


THE FLORIDA BAR JOURNAL/FEBRUARY 1996 67 


State/Local GPS Lawyers 

In some states, legislative changes 
are being implemented to ease the way 
for pro bono work by government law- 
yers. North Dakota was one of the 
groundbreakers in changing the law to 
make it easier for government attorneys 
to provide pro bono services. In 1984, 
North Dakota adopted legislation au- 
thorizing government attorneys to vol- 
unteer to take pro bono cases.* For more 
information, see Colleen Schweigert’s 
article in the July 1985 edition of the 
PBI Exchange titled “Government At- 
torneys and Pro Bono: It’s Easier Than 
You Think.” More recently, Arizona 
amended sections of its state statute to 
allow deputy county attorneys, public 
defenders, and assistant attorneys gen- 
eral to represent pro bono clients in cer- 
tain circumstances which are outlined 
by the statute. Michigan, Oregon, South 
Carolina, and Washington have also 
made legislative changes which are 
helping to alleviate obstacles. 

Concerns of government lawyers 
have been addressed in other ways. In 
Broward County, Florida, the local bar 
association and the Legal Services Of- 
fice of Broward County created an or- 
ganization called Broward Lawyers 
Care. Its purpose is to provide indigent 
persons with free legal services. To per- 
mit members of the Broward County 
Attorney’s Office and other Broward 
County staff lawyers to participate in 
the program, the Broward County com- 
missioners declared by resolution that 
the provision of legal services to indi- 
gent residents of Broward County was 
a public purpose. The resolution also 
allowed the attorneys to utilize support 
staff and clerical assistance. 

In Connecticut, lawyers employed by 
the Office of the Attorney General are 
exempted from an occupational tax. But 
these lawyers were concerned that if 
they performed pro bono work, they 
would be liable for the occupational tax. 
A ruling by the Commissioner of Rev- 
enue made it clear that, if they were 
performing pro bono services only, then 
they would still be exempt from liabil- 
ity. A similar issue arose in Broward 
County and the state attorney general 
issued an opinion stating that, because 
the program in which the attorneys 
were involved was a charitable organi- 
zation, an occupational license was not 
required. 

The Texas Constitution prohibits use 
of public funds or public property for 


private benefit. This provision appeared 
to prohibit assistant attorneys general 
from participating in pro bono pro- 
grams. But the attorney general issued 
an opinion stating that private indi- 
viduals may benefit from the use of 
public funds as long as an overall pub- 
lic purpose is served. And, since provid- 
ing legal services to indigent persons is 
a public service, the constitutional pro- 
hibition was not violated.® 

The Maryland Attorney General’s 
Office operates a pro bono program that 
works in coordination with outside or- 
ganizations. The Maryland program 
began in 1988 as an exception to a ban 
on private practice. The program is co- 
ordinated by a pro bono committee, 
chaired by a deputy attorney general, 
that functions as a liaison between the 
outside referral organizations and the 
staff lawyer volunteers. Referring orga- 
nizations screen the clients and the in- 
ternal committee checks for possible 
conflicts before contacting a volunteer 
staff lawyer. Referring organizations 
provide malpractice insurance. To 
lessen the possibility of conflicts, the 
committee has established a list of ar- 
eas in which staff lawyers may prac- 
tice.’ Staff lawyers are to carry out the 
pro bono responsibilities on their own 
time; however, they may conduct pro 
bono activities during normal working 
hours as long as they account for at 
least 35.5 hours of professional services 
per week. Support staff is permitted to 
assist attorneys working on pro bono 
matters within carefully observed lim- 
its. The office also sponsors training 
programs for volunteers in the ap- 
proved areas of representation. The 
Maryland Attorney General’s Office has 
a comprehensive written outline of its 
program that may be used as a guide 
for establishing a pro bono program and 
will share information with other of- 


Confidential help 
for alcohol/drug 
dependency. 
Florida Lawyers 
Assistance 
800/282-8981 


While the ABA has 
not endorsed a 
mandatory pro bono 
rule, it has 
consistently urged 
lawyers to provide 
services to those who 
cannot afford to pay 


fices.® 

To date, no state has passed a man- 
datory pro bono rule which carries pen- 
alties for noncompliance. The Florida 
Supreme Court, however, is now requir- 
ing all lawyers in the state to complete 
a pro bono reporting form that will be a 
part of their annual fees statement.’ 
Failure to report will constitute an of- 
fense subject to discipline. Florida’s pro 
bono rule calls for lawyers to provide a 
minimum of 20 hours of pro bono work 
annually. The work must be directly 
related to the legal needs of the poor. 
Because the Florida Supreme Court 
adopted a narrow definition of pro bono 
services, members of the judiciary and 
their staff, as well as government law- 
yers who are prohibited by statute, rule, 
or other regulation from performing pro 
bono services, are currently exempt 
from the requirement to provide legal 
services to the poor. Lawyers not ex- 
empted may buy out of the obligation 
for $350. It is worth noting that, unlike 
the sanctions for noncompliance with 
the annual reporting requirement, fail- 
ure to actually perform the 20 hours or 
donate $350 does not expose the law- 
yer to disciplinary action. While the 
ABA has not endorsed a mandatory pro 
bono rule, it has consistently urged law- 
yers to provide services to those who 
cannot afford to pay. 

Various other government and pub- 
lic sector offices work within existing 
guidelines to create pro bono programs. 
The types of programs in which govern- 
ment and public sector attorneys are 
involved varies. An office might set up 
a policy which simply states it will al- 
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low attorneys to participate in pro bono 
services as long as certain requirements 
ave met and give no further guidance. 
Generally, however, the requirements 
enumerated are: to avoid conflicts, per- 
form all pro bono work on the 
employee’s own time, and use no office 
resources or supplies. Some programs 
go a step further and list particular ar- 
eas—or programs—in which its lawyers 
may participate. Many public offices 
have set up an in-house program or 
operate a program in coordination with 
outside organizations. An example of a 
true in-house program is the mediation 
program run by the Idaho Attorney 
General’s Office. 


Why Offices Should Adopt a 
Formal Pro Bono Policy 

Why should an office establish a 
policy? There are several reasons: 1) It 
will encourage staff lawyer participa- 
tion; 2) it will give staff lawyers the 
opportunity to represent an individual 
person (not simply an agency or orga- 
nization) and it will help broaden the 
staff lawyers’ skills; 3) it will reduce the 
chances of having staff lawyers engage 
in unauthorized pro bono work; and 4) 
it will enhance the office’s public ser- 
vice mission while improving its public 
image. 


Conclusion 

In federal, state, and local govern- 
ment offices, solutions to pro bono prob- 
lems for government and public sector 
lawyers have been found. These solu- 
tions should be expanded and improved 
upon so that public lawyers can become 
full participants in meaningful and sat- 
isfying pro bono activities. Currently, 
many state and local bar associations 
are contemplating establishing or revis- 
ing pro bono rules or regulations in or- 
der to make them more pertinent for 
government and public sector 
lawyers. 


118 U.S.C. §205: 

“(a) Whoever, being an officer or employee 
of the United States in the executive, legis- 
lative, or judicial branch of the Government 
or in any agency of the United States, other 
than in the proper discharge of his official 
duties— 

“(1) acts as an agent or attorney for pros- 
ecuting any claim against the United States, 
or receives any gratuity, or any share of or 
interest in any such claim, in consideration 
of assistance in the prosecution of such 
claim; or 


“(2) acts as agent or attorney for anyone 
before any department, agency, court, court- 
martial, officer, or civil, military, or naval 
commission in connection with any covered 
matter in which the United States is a party 
or has a direct and substantial interest; shall 
be subject to the penalties set forth in sec- 
tion 216 of this title.” 

2 The Administrative Conference of the 
United States is an independent agency of 
the United States dedicated to the promo- 
tion of fairness and efficiency in the govern- 
mental process. 

3 Lerman, Public Service by Public Ser- 
vants, 19 Horstra L. Rev. 1141, 1143 (1991). 

4 28 C.F.R. §45.735-9c (1993). 

5 “A deputy attorney general or assistant 
attorney general with the permission of the 
attorney general may voluntarily represent 
indigent clients referred by an organized pro 
bono program in addition to the regular du- 
ties of his office; such representation must 
be at no cost to the state of North Dakota.” 
Nortu Dakota Cope §27-14-02. 

® Since the writing of this article, the Texas 
program has been temporarily discontinued. 

7 Attorneys involved in the pro bono pro- 
gram may only provide representation and 
services in the following areas: 

a) Domestic violence cases involving or- 
ders of protection; 

b) General wills, living wills, powers of 
attorney, durable powers of attorney, private 
guardianships not involving any state 
agency; 

c) Landlord/tenant cases not involving 
the application of the Consumer Protection 
Act; 

d) AIDS-related cases not involving state 
institutions or public assistance; 

e) Divorces involving no alimony and no 
minor children; 

f) Educational activities; 

g) Performing discrete research projects 
to assist attorneys who represent low income 
groups or an individual; 

h) Medicare appeals. 

8 The Maryland Attorney General’s Office 
may be contacted for further information: 
200 Saint Paul Place, Baltimore, Maryland 
21201-2021. 

® In re Amendments to Rules Regulating 
The Florida Bar, 18 Fla. L. Weekly S348 
(1993). 
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Don’t Forget! 


When you move, notify 
The Florida Bar. 


So that your mail from the Bar (including The 
Florida Bar Journal and Florida Bar News) will 
reach you at your new location, use the form 
below to notify the membership records depart- 
ment of your change of address. 


In the Rules Regulating The Florida Bar effective January 1, 1992, 
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A Civil Action 
by Jonathan Harr 
Reviewed by Patrick J. Toomey, Jr. 


A CivilAction, Jonathan Harr’s grip- 
ping account of a toxic tort class action 
suit, is to the O.J. Simpson trial what 
C-SPAN is to CNN. While using under- 
stated prose which leaves conclusions 
up to the reader, the book raises funda- 
mental questions about our system of 
justice. 

In the spring of 1982, Jan 
Schlichtmann, a highly successful per- 
sonal injury attorney in Boston, filed 
suit against W.R. Grace and Beatrice 
Foods on behalf of eight families in 
Woburn, Massachusetts. The suit al- 
leged that Grace and Beatrice subsid- 
iaries had poisoned the families’ drink- 
ing water with toxic chemicals, causing 
a cluster of leukemia to develop which 
claimed the lives of five children. A le- 
gal struggle ensued which would se- 
verely tax Schlichtmann, the families 
and, ultimately, the legal system itself. 

Schlichtmann quickly developed a 
strong case against Grace. He located 
a series of current and former Grace 
employees who witnessed the dumping 
of toxic chemicals on the grounds of a 
Grace manufacturing plant that was 
located near a Woburn municipal well 
field. Unfortunately, he was not nearly 
as successful in developing a case 
against Beatrice, which had acquired a 
tannery that was also adjacent to that 
well field. 

The case was litigated in federal 
court before veteran Judge Walter Skin- 
ner. It became apparent early on that 
Judge Skinner was much more sympa- 
thetic to Beatrice’s attorneys and their 
cause than he was to Jan Schlichtmann 
and his cause. Judge Skinner’s sympa- 
thies would prove to be a critical factor 
as the case unfolded. 

In spite of this sympathy, and in spite 
of the absence of eyewitness testimony 
against their client, Beatrice’s attorneys 
informally offered Schlichtmann $8 
million on the eve of trial. Schlichtmann 


rejected this offer, and the case pro- 
ceeded to trial against both defendants. 
This rejection would prove to be a fatal 
mistake. 

Because of the length and the com- 
plexity of the trial, Judge Skinner di- 
vided it into segments. Before the fami- 
lies could present testimony regarding 
the various illnesses they had allegedly 
suffered because of the contaminated 
water, they would first have to prove 
that the water had been contaminated 
by the defendants. In other words, be- 
fore the families could present the most 
gripping portion of their case, they first 
had to prevail on the most tedious por- 
tion of their case. 

After over four months of testimony 
and almost two weeks of deliberation, 
the jury found that Grace had contami- 
nated the well field and that Beatrice 
had not. During the interlude between 
the contamination phase and the dam- 
age phase of the trial, Grace and the 
families engaged in a convoluted series 
of negotiations in which Grace ulti- 
mately agreed to pay $8 million. As a 
condition of settlement, however, Grace 
insisted that the jury’s verdict finding 
it guilty of contamination be set aside. 

This settlement did little for the 
families (after legal fees and costs, they 
each netted $375,000), and it did even 
less for Schlichtmann. Once the mas- 
sive debts which he and his firm piled 
up during the case were paid, and once 
the fee was shared with some outside 
attorneys, he was essentially broke. His 
woes continued after the settlement, as 
the appeal of the unfavorable verdict 
ultimately became a Kafkaesque night- 
mare. 

During the course of the appeal, it 
became apparent that Beatrice’s attor- 
neys had withheld critical documents 
and that the tannery owner had com- 
mitted perjury. While the appellate 
court ordered that the case be reopened 
to determine the scope and the impact 
of these misrepresentations, Judge 
Skinner, who viewed the proceedings 
with a jaundiced eye, ultimately con- 
cluded that the misrepresentations did 
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not mate: ially alter the outcome of the 
case. The appellate court let this deci- 
sion stand, thereby ending nine years 
of tortuous litigation. 

A Civil Action thus ends not with a 
bang, but with a whimper. In doing so, 
it leaves unanswered the many ques- 
tions which it raises about our legal 
system. The book clearly illustrates the 
power of a trial judge, and it illustrates 
the lengths which litigants and attor- 
neys will go to prevail in a multimillion 
dollar case. More significantly, however, 
the book raises fundamental questions 
about the nature and the purpose of our 
system of justice. 

Most Americans like to think of our 
legal system as a Norman Rockwell tab- 
leau in which an objective truth is ulti- 
mately found. As A Civil Action makes 
painfully clear, however, the system is 
actually a highly subjective one in 
which abstract notions of justice tend 
to be eclipsed by the predilections of the 
participants. The book is, therefore, 
highly recommended reading for any- 
one who truly wishes to understand the 
workings of the judicial process. 

A Civil Action (500 pp.) by Jonathan 
Harr is published by Random House 
and sells for $25. 


Patrick J. Toomey, Jr., practices with 
Walton Lantaff Schroeder & Carson in 
Miami. This review is reprinted from the 
Palm Beach Post. 


Cookin’ with Guts: Liberating 
the Inner Chef 
by Robert W. Goldman 
Reviewed by Thomas J. Ellwanger 

My first thought upon reading 
Cookin’ with Guts: Liberating the Inner 
Chef, by Naples probate lawyer Bob 
Goldman, was that this was the cook- 
book Julia Child might have written if 
she were around dead people all day. 
Actually, however, it is more like the 
cookbook Nietzsche might have written. 
The book is not so much a collection of 
recipes as a statement of Mr. Goldman’s 
personal philosophy. Mr. Goldman may 
not always strive for the depth of Mr. 


Nietzsche. On the other hand, he’s a 
lot more fun. 

Early in the book, Mr. Goldman 
slightly misquotes William Blake’s “The 
road of excess leads to the palace of wis- 

dom,” but he leaves no doubt that he 
understands Blake’s point. Cooking 
starts with drawing on past experi- 
ences, both one’s own and others, but 
leads to no real meaning unless the chef 
can expand beyond these experiences. 
Why bother doing what somebody— 
even yourself—has already done? In 
Mr. Goldman’s view, one must risk the 
ridiculous before one can achieve the 
sublime. 

The book therefore encourages read- 
ers to launch off on their own. In fact, 
doing so is essential. The page labeled 
“Table of Contents” contains not a table 
of contents, but rather explanation as 
to why the author has no intention of 
making anything easy for his audience. 
In the next chapter, Mr. Goldman con- 
tinues this theme: “The recipes . . . are 
purposely without great detail and they 
are completely devoid of measures. The 
method to this approach is to make each 
recipe your own.” 

It’s not that Mr. Goldman dislikes his 
readers, he simply wants to drag them 
forward into real life. In advertisements 
for the book, Mr. Goldman has cau- 
tioned “dullards” and “milquetoasts” 
about the excessive stimulation the 
book may provide. 

The recipes themselves are few, but 
eclectically chosen. The meat section, 
for example, contains recipes for 
smoked top sirloin; veal chops; filet mi- 
gnon cordon bleu; and Caribbean roast. 
It is typical of this cookbook that the 
roast recipe intentionally fails to name 
the meat to use. 

There are also several rice recipes; a 
section on healthy eating which gives 
tips on spaghetti squash and grouper 
(and concludes by recommending the 
ingestion of a whole fresh grapefruit at 
the end of every meal); and a section on 
“Wild Things,” which deals with lobster 
and chicken. 

Other chapters are devoted to wine, 
ambiance, and “Phenomenon in Cook- 
ing and Other Weirdness.” Near the end 
is a chapter giving a suggested New 
Year’s Eve menu: stone crab claws with 


mustard sauce, near-frozen champagne 
or white wine, and Cuban cigars for 
men and women alike. With a boldness 
uncharacteristic of a probate lawyer, 
Mr. Goldman asserts: “Women totally 
repulsed by even the sight of a cigar are 
intrigued by the Cuban article. If your 
woman is not, dump her. If your man 
is not—then, in the name of natural se- 
lection, kill him.” One must assume this 
sentiment is expressed tongue-in- 
cheek. After all, federal law currently 
prohibits the importation of Cuban ci- 
gars. 

Throughout the book, Mr. Goldman 
works hard to educate as well as enter- 
tain. For example, in the recipe for 
“Curry Banana Rice,” Mr. Goldman 
gives two alternate theories for the in- 
vention of curry powder. The fact that 
neither displays any shred of plausibil- 
ity does not seem to detract in the least 
from the book’s educational value. 

But, as anyone who has spent five 
minutes with Mr. Goldman outside of a 
deposition will attest, he is a funny guy, 
and it is difficult to review this book 
without simply stringing together quo- 
tations. For instance, after suggesting 
that browning a nutmeg-strewn filet 
will produce an aroma likely to “stir 
your guests into a frenzy,” Mr. Goldman 
continues with this sober warning: “Do 
not do this if there is a dullard in the 
house.” 

Mr. Goldman’s hero William Blake 
has expressed other sentiments which 
some readers of this book may feel Mr. 
Goldman should heed, such as “You 
never know what is enough unless you 
know what is more than enough.” Of 
course, that would only be the opinion 
of someone who is a grinch—or a dull- 
ard. 

Mr. Blake has further advised us 
that “Exuberance is beauty.” In this ex- 
cellent book, Mr. Goldman expresses an 
exuberance which is rare in any human 
being, let alone a probate lawyer. Un- 
less you're a total dullard, you'll feel a 
lot better after you read it, even if you’re 
afraid to actually try any of the recipes. 

Cookin’ with Guts: Liberating the 
Inner Chef is published by Megan J.P., 
Inc., at P. O. Box 8596, Naples, Florida 
33940, and is available postpaid for 
$12.50. 


Thomas J. Ellwanger, perhaps a 
milquetoast but definitely not a dull- 
ard, practices trusts and estates law 
in Tampa. 
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Medical Experts 
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with Florida juries. We have more than 
900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
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CIS has made fictitious name 
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